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Jean-Paul Thill, CEO
KPMG International
Email: ipthill@kpmgaudit.fr
Laan van Langerhuize 1
Amstelveen, Amsterdam,
Noord-Holland 1186 DS
Netherlands

Dear Sirs,

We, Herbert Smith Freehills Germany LLP, represent the Republic of Kazakhstan ("Kazakhstan")
in ongoing legal proceedings against Anatolie Stati, Gabriel Stati, Terra Raf Traiding Ltd. and
Ascom Group S.A. ("Stati Parties").
The legal proceedings are pending in various European jurisdictions including the United Kingdom,
Netherlands, Belgium, Luxembourg, Sweden, Italy, as well as in the United States ("Foreign
Proceedings").
Herbert Smith Freehills Germany LLP
Neue Mainzer Strasse 75
60311 Frankfurt am Main
Germany

Herbert Smith Freehills Germany LLP
Berliner Freiheit 2
10785 Berlin
Germany

Herbert Smith Freehills Germany LLP
Breite Strasse 29-31
40213 Diisseldorf
Germany

Representatives: Dr Ralf Thaeter, LL.M. (Berlin), Hans Thomas Kessler, LL.M. (Frankfurt), Dr Nico Abel (Frankfurt), Dr Mathias 1/Vittinghofer (Frankfurt), Kai Liebrich (Frankfurt),

Dr Dirk Hamann (Benin), Dr Markus Lauer (Frankfurt), Thomas Weimann (Diisseldorf), Moritz Kunz (Frankfurt), Dr Patricia Nacimiento (Frankfurt), Dr Sanke Becker LL.M.
(Dusseldorf), Dr Dirk Seiler (Frankfurt). Dr Christoph Nawroth (Diisseldorf), Dr Sven Wortberg (Frankfurt)

Herbert Smith Freehills LLP and its subsidiaries and Herbert Smith Freehills, an Australian Partnership, are separate member firms of the International legal practice known as
Herbert Smith Freehills.
Herbert Smith Freehills Germany LLP is a Limited Liability Partnership registered in England and Wales with registered number OC383415. Its registered office is at Exchange
House, Primrose Street, London EC2A 2EG Its registered number for VAT (Umsatzsteuer-ldentifikationsnummer) in Germany is DES 15417466. We use the word partner of
Herbert Smith Freehills Germany LLP to refer to a member of Herbert Smith Freehills Germany LLP. or an employee or consultant with equivalent standing and qualifications.
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The Legal Proceedings relate to the Stati Parties' efforts to recognize, enforce and execute an
arbitral award dated 19 December 2013 (the "Award") they obtained in arbitration proceedings
seated in Sweden they instituted pursuant to the Energy Charter Treaty ("ECT Arbitration").
One of the assets for which the Stati Parties were granted compensation was an LPG Plant under
construction ("LPG Plant") owned by Tolkynneftegaz LLP ("TNG"). The compensation awarded for
this LPG Plant was based on the bid price which, in turn, was based on the book value of the LPG
Plant as shown in TNG's financial statements. As TNG guaranteed a bond issued by Tristan Oil
Ltd. ("Tristan") TNG's assets and liabilities were included in the combined financial statements of
Tristan . The afore-mentioned (combined) financial statements for the financial years 2007 through
2009 were audited by KPMG.
The purpose of this letter is to inform you that we have obtained evidence that proves that material
misstatements exist in the financial statements audited by KPMG.
These misstatements include:
•

•

The non-disclosure as a Related Party of a company called Perkwood Investment Limited
("Perkwood"), incorporated in the UK, which entered into a contract with TNG (the
"Perkwood Agreement") for the purported purpose of providing the equipment which
formed the core of the LPG Plant. The overall value of the Perkwood Agreement
amounted to approximately USO 190 million, the related costs of which were included in
the audited financial statements.
The overstatement of the construction costs of the plant in connection with the equipment
referenced in the said Perkwood Agreement must be deemed up to up to USO 131 million
(plus capitalized interests during construction).

In the case of TNG the overstatement of construction costs as of 31 December 2008 compares to:
•
•
•
•

the book value of the LPG Plant under construction stated at USO 223 million;
a total book value of property, plant and equipment of USO 516 million;
total assets of USO 728 million; and
total partner's equity of USO 257 million.

In the case of Tristan the overstatement of construction costs as of 31 December 2008 compares
to:
•
•
•
•

the book value of the LPG Plant under construction stated at USO 223 million;
a total book value of property, plant and equipment of USO 637 million;
total assets of USO 1,028 million; and
total partner's equity of USO 635 million.

The afore-mentioned misstatements are based on knowingly false representations by the Stati
Parties that the company Perkwood was an independent third company with which arm's length
contracts were concluded. Instead, Perkwood was a shell company formed by the Stati Parties,
and used to fraudulently inflate the construction costs of the LPG Plant.
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The true nature of Perkwood as a Stati company was exposed through documents obtained from a
parallel arbitration conducted by the Stati Parties in relation to the LPG Plant as well documents
used by the Stati Parties for opening bank accounts at Rietumu Bank in Latvia. These documents
included Powers of Attorney from Perkwood to Anatolie Stati and his son, Gabriel Stati, granting
them full powers in relation to Perkwood. Perkwood never had any premises, operations or
employees. It filed dormant accounts in the UK at all relevant times even though it was a signatory
to the above-referenced Perkwood Agreement under which it supposedly received about USD 138
million for equipment for the LPG Plant.
The evidence obtained also included the above-referenced Perkwood Agreement. Therein, the
Stati Parties inflated the construction costs of the LPG Plant on a massive scale, including for
example double-billing for the same equipment and fraudulently inflating the cost of equipment
provided by independent third parties by routing it through undisclosed related-party transactions.
For example, in the Perkwood Agreement, the Stati Parties represented that TNG purportedly
purchased the central equipment for the LPG Plant from Perkwood at a cost of USO 93 million. In
fact, this equipment was supplied to the Stati Parties by a German company, Tractebel Gas
Engineering GmbH ("TGE"), at a cost of USO 35.1 million.
In February 2019, Kazakhstan also was able to obtain an order from the US courts for the
deposition of the Stati Parties' former CFO, Artur Lungu, based in Houston, Texas. Mr. Lungu had
been a key witness on behalf of the Stati Parties in the ECT Arbitration. His deposition was taken
under oath on 3 April 2019, and Mr. Lungu confirmed that he understood that it is a serious crime
to lie under oath. Relevant excerpts of the transcript are attached to this letter.
Under oath, Mr Lungu testified that the management representation letters provided by Stati to
KPMG in connection with its audiUreview of the financial statements of Tristan, KPM and TNG were
materially false because they failed to identify Perkwood as a related party. The afore-mentioned
misstatements are based on the representation by the Stati Parties that Perkwood, was an
independent third company with which arm's length contracts were concluded.
The misstatements must be deemed fraudulent.
The Stati Parties accomplished their fraud by providing materially false information in each of the
relevant Management Representation Letters to KPMG that all related parties and related party
transactions were accurately disclosed when in fact Perkwood was not disclosed as a related party
and its transactions were not disclosed as related party transactions. Mr. Lungu admitted that these
omissions rendered the Management Representation letters materially false.
Mr. Lungu gave this sworn testimony after reviewing five (5) Management Representation Letters
sent by Anatolie Stati and Mr. Lungu to KPMG Audit LLC ("KPMG") in connection with their review
of the financial statements of Kazpolmunay LLC ("KPM"), TNG and Tristan in 2008 and 2009.
Mr. Lungu confirmed that each of the following Management Representation Letters was materially
false:
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11 November 2008 Management Representation Letter sent to KPMG in connection with
its review of the financial statements of KPM, TNG and Tristan as of 30 September 2008;
25 August 2009 Management Representation Letter sent to KPMG in connection with its
review of the financial statements of KPM, TNG and Tristan as of 30 June 2009;
10 June 2009 Management Representation Letter sent to KPMG in connection with its
review of the financial statements of KPM, TNG and Tristan as of 31 March 2009;
14 December 2009 Management Representation Letter sent to KPMG in connection with
its review of the financial statements of KPM, TNG and Tristan as of 30 September 2009;
25 May 201 0 Management Representation Letter sent to KPMG in connection with its
review of the financial statements of KPM, TNG and Tristan as of 31 December 2009.

Copies of the Management Representation letters are attached to this letter.
With respect to the financial statements of KPM, TNG and Tristan, Mr. Lungu testified that each of
the year- end financial statements for 2007, 2008 and 2009, as well as interim financial statements
were materially false because they failed to identify Perkwood as a related party and failed to
identify the Perkwood transactions as related-party transactions. The details of the materially false
financial statements identified by Mr. Lungu are as follows:

•
•
•

•
•

Combined Interim Financial Statements of KPM, TNG and Tristan for the Nine Months
Ended 30 September 2008;
Combined Interim Financial Statements of KPM, TNG and Tristan for the Three- and SixMonths Ended 30 June 2009;
Combined Financial Statements of KPM, TNG and Tristan for the Year Ended 31
December 2009;
Combined Financial Statements of KPM, TNG and Tristan for the Year Ended 31
December 2008;
Combined Financial Statements of KPM, TNG and Tristan for the Year Ended 31
December 2007.

Copies of the Financial Statements are attached to this letter.
Mr. Lungu was also shown a copy of a draft Vendor Due Diligence Report ("VDD Report") that was
prepared by KPMG in August-September 2008 as part of above-referenced bidding process that
the Stati Parties initiated to sell their Kazakhstan assets, including the LPG Plant.
Mr. Lungu testified that he expressly directed KPMG to change the identification of Perkwood in the
KPMG Vendor Due Diligence Report from that of a "related party" to that of an unrelated "third
party." KPMG followed this direction, and created an amended VDD Report in which references to
Perkwood being a related party were changed so that the report stated that Perkwood was an
unrelated 'third-party."
In the ECT Arbitration, the Stati Parties relied on the audits of KPMG, on the falsified financial
statements of KPM, TNG and Tristan, on the bid for the LPG Plant that they obtained on the basis
of the falsified financial statements, and on the VDD Report prepared by KPMG.
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The misstatements have not been corrected and are still relevant today.
In the Foreign Proceedings, the Stati Parties have repeatedly relied upon the role played by KPMG
in the audit of their companies in support of their position. The Stati Parties have represented to
various courts in a number of jurisdictions that the fact that KPMG, a respected international
accounting firm, signed off on these financial statements is proof that the statements are accurate
1
and reliable.
We will provide any additional information and documentation upon request.
Yours sincerely,
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Dr Patricia Nacimiento
Partner
Herbert Smith Freehills Germany LLP

For example in the proceedings in Luxembourg, the Stati Parties stated that "TNG, who was also a cocontractor in the allegedly fictitious contract, was also independently audited by KPMG Audit LLC
("KPMG'1, who had access to all of the accounting records concerning Perkwood' and that "KPMG
never issued the slightest remark regarding the existence of Perkwood or the incriminating contract'. In
the English Proceedings, the Stati Parties referred to KPMG as being one of the world- wide leading
providers of audit, tax and advisory services" who "acted as TNG's and KPM's auditor from 2007 to
201 0" and who ''prepared the Vendor Due Diligence Report "Project Zenith".
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