S\E\ GEEN /3 APPLICATION
\ ,: \ s AUTHORIZATION FOR PREJUDGMENT ATTACHMENT

..: - J/‘F{
\“ i\ pursuant to Article 1412quinquies of the Judicial Code

Applications reg. | To the Attachment Court of the Brussels Court of
First Instance

WHE
2

29-09-2017

No. 17/1185/B

AT THE REQUEST OF:
1) Mr ANATOLIE STATI, of 20 Dragomirna Street, Chisinau, MD-2008, Moldavia
2) Mr GABRIEL STATI, of 1A Ghioceilor Street, Chisinau, MD-2008, Moldavia

3 The company incorporated under foreign law ASCOM GROUP S.A., (“Ascom
Group™), having its registered at 75 A. Mateevici Street, Chisinauw, MD-2009
Moldavia

4) The company incorporated under foreign law TERRA RAF TRANS TRADING
LTD, (“Terra Raf"), having its registered office at 13/1 Line Wall Road, Gibraltar

Hereinafter jointly referred to as the Applicants;

Represented herein by Mr Stan Brijs and Mrs Charlotte De Muynck, counsels at 1000
Brussels, Terhulpsesteenweg 120, whose offices are elected as domicile;

VERSUS:

The REPUBLIC OF KAZAKHSTAN, having its capital in Astana, Kazakhstan, with offices
in particular at the following addresses:

Ministry of Foreign Affairs'
31 Kunayev Street
010000 Astana (Kazakhstan)

Ministry of Finance®
11 Pobeda Ave
010000 Astana (Kazakhstan)

Ministry of Justice, House of Ministries’
8 Mangilik EI Street
010000 Astana (Kazakhstan)

Hereinafier referred to as “Kazakhstan™,

! Sic, in English.
¥ Sig, in English.
' Sie, in English.
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including: the NATIONAL FUND OF THE REPUBLIC OF KAZAKHSTAN,
headquartered in Astana, Kazakhstan,

Hercinafter referred to as “NFRK™

HELD BY:

The Bank of New York Mellon SA/NV, having its registered office at 46 Montoyerstraat,
1000 Brussels, and registered in the Crossroads Bank of Enterprises [central business
register] under number 806.743.159.

Hereinafter referred to as “BNY Mellon™
Object to be attached:

The attachment, for which authorization is requested, is to be made on the following claims
and objects, insofar as these pertain to (parts of) the Savings Fund'"', as explained in greater
detail in this application (Title 2.2.2):

(i) all claims that Kazakhstan (including the NFRK) has against BNY Mellon; and

(i) all direct claims that Kazakhstan (including the NFRK) will acquire against BNY
Mellon arising out of an already existing legal relationship; and

(iii) all assets owned by Kazakhstan (including NFRK) that are held by BNY Mellon (in
whatever capacity);

(iv) all money and/or monetary assets held and/or to be acquired by BNY Mellon (in
whatever capacity) on behalf of Kazakhstan (including NFRK); and

{v) all securities, securities deposits, units in securities deposits or collective deposits held
and/or managed by BNY Mellon to the benefit of and/or on behalf of Kazakhstan
(including NFRK).

As security for:

The attachment must be made as security for the claim of the Applicants (i) in accordance with
the arbitral award dated 19 December 2013 of the Arbitration Institute of the Stockholm
Chamber of Commerce’ for a total amount of USD 515,822,966.35 as at 28 September 2017
(Exhibit 1) and (7i) in accordance with the Additional Arbitral Award dated 17 January 2014
for a total amount of EUR 802,103.24 in principal sum (Exhibit 2).

Y Sic, in English.
¥ Sig, in English.
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_ THE F’ACT

anakl;; owns natural minerals in the form of oil and gas and has in the past expressed
“thie wish to attract investors for the exploitation of these minerals. For this reason,
Kazakhstan has ratified the Energy Charter Treaty.

Between 1999 and 2003 Anatolie Stati (First Applicant) and his son Gabriel Stati (Second
Applicant) - via the companies Ascom Group (Third Applicant) and Terra Raf (Fourth
Applicant) - acquired the shares in two Kazakhstan companies: Kazpolmunay LLP (“KPM")
and Tolkynneflegaz LLP (“TNG”). KPM was the owner of the exploitation rights to the
Borankoil oil field. TNG had similar exploitation rights to the Tolkyn oil field and the Tabyl
exploration block (Tabyl Block).

After the Applicants had invested substantial amounts running into hundreds of millions of
US dollars in order to make the oil fields profitable and to build an LPG power station,
Kazakhstan started a defamation and intimidation campaign against them so as to acquire
the investments of the Applicants at knock-down prices. When this plan failed, Kazakhstan
simply appropriated the Applicants’ investments, without any consideration in return.

As a result of this unlawful conduct by Kazakhstan, the Applicants initiated arbitration
proceedings before the Arbitration Institute of the Stockholm Chamber of Commerce.® The
basis for their claim was the breach by Kazakhstan of its obligations under the
aforementioned Energy Charter Treaty. In the arbitration proceedings the Applicants claim
compensation of approx. USD 2.5 billion.

On 19 December 2013, the arbitral tribunal (consisting of three internationally renowned
arbitrators of good standing under the auspices of the Arbitration Institute of the Stockholm
Chamber of Commerce’) delivered their arbitral award (the “Arbitral Award”) (Exhibit 1)
supplemented on 17 January 2014 (the “Additional Arbitral Award™) (Exhibit 2). In the
Arbitral Award, the arbitral tribunal rejected certain jurisdiction and other defences put
forward by Kazakhstan and ruled that Kazakhstan had committed a breach of its obligation,
as laid down in Article 10(1) of the Energy Charter Treaty, to treat investors in a “fair and
equitable™ manner®:

“Taking into account the above considerations, the Tribunal concludes that
Respondent’s measures, seen cumulatively in the context to each other and compared
with the treatment of Claimants ' investments before the Order of the President of the
Republic on 14/16 October 2008, constituted a string of measures of coordinated
harassment by various institutions of Respondent. These measures must be

considered as a breach of the obligation to treat investors fairly and eguitably, as
required by Art. 10¢1) ECT" (emphasis added).

In the Arbitral Award the arbitral tribunal also ruled that the unlawful conduet by Kazakhstan
caused loss to the Applicants and that Kazakhstan was liable for that loss. In the arbitral
award, the arbitral tribunal ordered Kazakhstan to pay a total amount of USD 506,660,597.40

*  Sic, in Fnglish.
' Sic, in English.
' Arbitral Award, paragraph 1095 (Exhibit 11),
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“I. The Respondent has violated its obligations under the Energy Charter Treaty
with respect to Claimants’ investments.

2. Subtracting the subtotal of debts (USD 10,444,899.00) from the subtotal of
compensation due (USD 508,130,000.00), the Tribunal decides that Respondent
shall pay to Claimants a net amount of USD 497,685,101,

3. This net amount is to be paid from Respondent to Claimants with interest, defined
as the rate of 6 months US Treasury Bills from 30 April 2009 to the date of payment,
compounded semi-annually.

4.Regarding the costs of arbitration, the Tribunal decides:

4.1 Of the costs of arbitration as determined by the Arbitration Institute of the
Stockholm Chamber of Commerce (SCC), Respondent shall bear 3/4 and Claimants
1/4. These arbitration costs will be drawn from the advances paid by the Parties to
the SCC.

4.2 Further, Respondent shall pay to Claimants 50% of Claimants costs of legal
representation, i.e. an amount of USD 8,975,496.40.

3. All other claims are dismissed. " (emphasis added)

Accordingly, as at 28 September 2017 the Applicants’ claim under the Arbitral Award
concemns a total amount of USD 515.822.966.35, i.e. (1) the sum of USD 497,685.101, plus
interests according to the interest rate determined by the Arbitral Award'® from 30 April 2009
to the date of payment (i.e. USD 9,162,368.95 in interest as at 28 September 2017) and (/i)
court fees of USD 8,975,496.40,

7. In the Additional Arbitral Award (Exhibit 2) the arbitral tribunal subsequently, in line with
the Swedish Arbitration Act, specified the costs and determined that the arbitration costs
amounted to EUR 1,069,470.98"". On the basis of paragraph 4.1 of the operative part of the
Arbitral Award (Exhibit 1), cited above, Kazakhstan was ordered to pay 3/4 of that amount
to the Applicants, i.e. EUR 802,103.24.

The Applicants’ claim as at 28 September 2017 under the Additional Arbitral Award thus
amounts to a total of EUR 802,103.24 in principal sum.

8. It cannot be contested that the Arbitral Award and the Additional Arbitral Award are final
and binding and not subject to appeal.”

¥ Arbitral Award. page 414 (Exhibit 11).

19 This interest was at the rate of é-month US treasury bills as of 30 April 2009 until the date of payment, with capitalization twice
yearly.

I This is the sum of arbitration costs listed in the Additional Arbitral Award (Exhibit 21}, ie.

EUR 400,000 + EUR 80,903.13 + EUR 240,000 + EUR 33 35761 + ELUR 240,000 + EUR 15.210.24 + EUR

60,000

2 The Applicants refer in this respect 1o Article 26(8) of the Energy Charter Treaty and to Article 40 of the Arbitration Regulation of
the Stockholm Chamber of Commerce (version 2010).
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< uﬂﬁ;r’to the Arbitral Award, Kazakhstan, in March 2014, initiated proceedings to set aside

\_-__ the-Arbifral Award and the Additional Arbitral Award before the competent court in

- Stockholm, Sweden, the Svea Court of A ppeal. Kazakhstan asked to have the Arbitral Award
and the Additional Arbitral Award be set aside fully or partially, but did so in vain.

The Applicants contested Kazakhstan’s claims extensively and successfully in the
proceedings before the Svea Court of Appeal. After almost three years of ugly proceedings,
the Svea Court of Appeal in its decision of 9 December 2016 (the “Swedish Court ruling™)
(Exhibit 3) (English or French translation of the Swedish Court Ruling) fully rejected the
claim to set aside the Arbitral Award and the Additional Arbitral Award. The court moreover
ruled that Kazakhstan had to compensate the Applicants for all procedural costs claimed,
and ordered Kazakhstan to pay the following amounts'*:

(i) SEK 4,614,358 and USD 377,400.65 to Ascom Group;
(i)  SEK 4,114,357 and USD 377,400.65 to Anatolie Stati;
(iii) SEK 4,114,357 and USD 377,400.65 to Gabriel Stati;
(iv) SEK 4,114,357 and USD 377,400.65 to Terra Raf:

(v) interest on the aforementioned sums, at the rate pursuant to Article 6 of the
Swedish Interest Rate Act 1975:635 as of 9 December 2016 up to the day of
full settlement.

Lastly, and in conformity with Article 43(2) of the Swedish Arbitration Act, the Svea Court
of Appeal ruled that the Swedish Court Ruling was not subject to appeal. '* Nevertheless,
Kazakhstan instituted an extraordinary remedy before the Swedish Supreme Court to set
aside the Swedish Court Ruling on the basis of a ‘grave procedural error’ allegedly
committed by the Svea Court of Appeal. It is unclear when a decision in the proceedings
before the Swedish Supreme Court can be expected.

On 15 September 2017, Kazakhstan also asked the Swedish Supreme Court, on a unilateral
basis, to order the suspension of the enforcement of the Swedish Court Ruling as far as the
payment of the procedural costs of the Applicants was concemed, to which it had been
ordered by the Svea Court of Appeal (Exhibit 13). Very shortly afterwards, on 20 September
2017, the Swedish Supreme Court rejected Kazakhstan’s unilateral request to suspend the
enforcement (Exhibit 14). Kazakhstan had informed the Swedish Supreme Court about the
attachments made by the Applicants against Kazakhstan in Sweden (cf. Title 2.3, paragraph

The applicants refer in this conncction to Article 26 (8) of the Encrgy Charter Treaty which stipulates that; (emphasis added). “The
awards of arbitration, which may include an award of interess, shall be final and binding upon the parties fo the dizpute. An eward
af arbitration concerning the measure of a sub-national government or authority of the disputing Contracting Party shall provide thar
the Contracting Party may pay monetary damages in lies of any other remedy granted Each Contracting Party shall carry ouf without
delay any such award and shall make provision for the effective enforcement in its Area of such awards. ™

Article 40 of the Arbitration Rules of the Stockholm Chamger of Commerce (version 2010) stipulates that:

“An award shall be final and binding on the parties when rendered. By agreeing to arbitration under these Rules, the parties undertake
to carry out any award withou! delay. " (emphasis added).

" Swedish Court Ruling page 2 (Exhibit 3),

" Swedish Court Ruling, page 66 (Exhibit ),
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iﬂr _jmﬁn ;1]1115 defence of Kazakhstan however had no influence on the decision of the
S_wél h ‘@memc Court.

Q‘Defglu/ repeated demands, Kazakhstan has refused to meet its payment obligations under
" the Arbitral Award and the Additional Arbitral Award for almost 4 years.

10.

2.1
11.

12,

The Applicants will file a request for the recognition and enforcement of the Arbitral Award
and Additional Arbitral Award with the competent Belgian court, in order to proceed
subsequently to the enforcement of the Arbitral Award and Additional Arbitral Award in
Belgium. To secure their rights, the Applicants in the present application request
autherization for a prejudgment attachment pursuant to Article 412quinquies of the Judicial
Code.

REQUEST FOR AUTHORIZATION TO ATTACH ASSETS OF KAZAKHSTAN
Article 1412quinguies of the Judicial Code

The Applicants request authorization for attachment against a foreign state (Kazakhstan) that
enjoys immunity in respect of public purpose assets.

The idea of previous court proceedings instituted by means of a unilateral application before
the attachment court to ask for authorization for attachment, was introduced on the advice
of the Council of State'%; it is up to the attachment court to rule whether an item is susceptible
to attachment'®"’.

Principle. By act of 23 August 2015'"® Article 1412quinquies of the Judicial Code was
introduced. The first paragraph of this Article stipulates:

“P. Under reservation of application of mandatory supranational and international
provisions, the properties of a foreign state that are located on the territory of the
Realm, including bank balances held there by the foreign state, in particular in the
performance of tasks of diplomatic representatives of the foreign state or its consular
offices, its special missions, its representatives al international organizations or
delegations at bodies of international organizations or international conferences,
are in particular not susceptible to attachment.”

With this paragraph, the legislator introduces a principle of insusceptibility to attachment
that can be refuted in three cases that are listed exhaustively in the second paragraph. What
Article 1412quinquies of the Judicial Code does not say, is that bank accounts are presumed
to be intended for embassy operations.'

% Parlementaire voorbereidingen, Kamer, Doc 54 12417005 (2004-2015)
% Parlemenioire voorbereidingen, Kamer, Doc.54 1241/005 (2014-2015)

T E. DOPAGNE, L immminitd de saisie dexs hiens de ['Etal étranger el de ['organization sur Partiele [ 414, ring:ties du Code Judiciaire ",
JT, 2016, p. 61.

"= Actof 23 August 2015 1o include &n Article /4] 2guinguies in the Judicial Code (Gerechieligk Wetboek) concerning the attachment on
propertics of a forcign state or a public-law supranational or intemational organization, B.S, 3 September 2015.

" 5 Duguet and J. Wouters, De (on) beslagbaarheid van bankrekeningen van buitenlandse ambassades " in 8 W, 2015-16, no, 38, p.

1453,
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2.2

14.

Yﬂur Hﬂhﬂl.il' will ascertain that in the present case no bank accounts intended for embassy
npcrailons alrc involved, as will be explained below (Title 2.2).

Eut.'ep.rram The principal insusceptibility to attachment provided for in Article 2quinquies,
§1 r:-flhe Judicial Code can be derogated from if one of the conditions of Article quinquies
§1412 of the Judicial Code has been met. This shows that not all assets are insusceptible to
attachment. In the second paragraph, by way of derogation from paragraph 1, indeed the
following exception is found:

§ 2. By way of derogation from paragraph 1, the creditor who has an enforceable
document or authentic or private documents on any of which the attachment is

based, can submit an application to the attachment court and ask for leave to
attach the assets of a foreign state referred to in paragraph 1 if he demonstrates
that one of the following conditions has been met:

[1°...

2)...]

3° if it has been established that these assets are used or intended for use in
particular by the foreign state for oiher than non-commercial governmental
purposes and are located on the territory of the Realm, with the proviso that an
attachment can only be made on the assets related to the entity against which the
enforceable document or the authentic or private documents on any of which the
attachment is based, is directed " (Emphasis added, counsel)

This Court will ascertain that in the present case the exception to the insusceptibility to
attachment as provided in Article 1412quinquies of the Judicial Code applies and that assets
are involved that are used for purposes other than non-commercial governmental purposes.
The present case concerns assets susceptible to attachment that do not fall under immunity
from enforcement, as will be explained below (Title 2.2).

Application in the present case

Pursuant to Article 1412quinquies §2 of the Judicial Code, an application for authorization
to levy an attachment on the assets of a foreign state may be filed with the attachment court:

(i) by a creditor who has an enforceable document or authentic or private documents on
any of which the attachment is based;

(ii)  ifithas been established that these assets “are used or intended for use in particular
he foreign state for other than non-commercial governmental pur
located on the territory of the Realm, with the proviso that an attachment can only
be made on the assets related to the entity against which the enforceable document
or the authentic or private documents on any of which the attachment is based, is
directed. " (article /41 2quinguies §2, 3° of the Judicial Code, Emphasis added.)

Below it will be demonstrated that both conditions have been met and that, therefore, the
assets referred to below are susceptible to attachment.

2.2.1 The Applicants have an enforceable document by virtue of the Arbitral Award and the

Additional Arbitral Award (Exhibits 1 and 2).

AJTO0S57400.1/26 Jul 2018
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“AS explambd in T]lll: 1 above, the Applicants have a document they can bring to bear against
Kazakhptan for a total amount of USD 506,660,597.40 in principal sum, by virtue of the
Arhm-al Award (Exhibit 1) and an additional amount of EUR 802,103.24 in principal sum
b}r }qrtulr.': of the Additional Arbitral Award (Exhibit 2). These amounts are to be increased by

~__interest, as explained in Title | supra.

The validity of the Arbitral Award and the Additional Arbitral Award was fully confirmed in
the setting aside proceedings instituted at the request of Kazakhstan before the Svea Court
of Appeal in Sweden (being the seat of the underlying arbitration proceedings), where the
claim to set aside the Arbitral Award and the Additional Arbitral Award was fully rejected
(Exhibit 3). The Svea Court of Appeal also ruled out the possibility of appeal before the
Swedish Supreme Court against the Swedish Court Ruling.?” In an umptieth attempt by
Kazakhstan to frustrate the rights of the Applicants, Kazakhstan ignored the aforementioned
explicit exclusion of appeal before the Swedish Supreme Court, and proceeded to lodge an
appeal before the Swedish Supreme Court nonetheless. Like an appeal in cassation in
Belgium®', using this extraordinary remedy before the Swedish Supreme Court has no
suspensive effect. This dilatory stance of Kazakhstan confirms all the more the importance
of obtaining authorization for prejudgment attachment against Kazakhstan.

2.2.2 The conditions for an exception to the principal insusceptibility to attachment (pursuant to
Article 1412quinguies §2, 3 ° of the Judicial Code) have been met.

16.  In Article 1412quinquies §1 of the Judicial Code the legislator introduced a suspicion of
insusceptibility to attachment, which however can be refuted if one of the conditions in
Article 1412quinquies §2 of the Judicial Code has been met.

17.  Stale-owned properties used for other than non-commercial government purposes and on
the territory of Belgium. A creditor who has an enforceable document or authentic document
or private documents - as the Applicants have - can ask the attachment court for authorization
for an attachment to be made on state assets if “it has been established that these assets are
used or intended to be used in particular by the foreign state for other than non-commercial
governmental purposes and are located on the territory of the Realm (..)" (Article
1412quinquies §2, 3 © of the Judicial Code)

The Applicants have specifically examined the establishment of the use for other than non-
commercial governmental purposes of the assets intended to be attached, i.e. the assets at
the National Fund of the Republic of Kazakhstan® (NFRK) as part of Kazakhstan.

18.  In the first place it should be noted that the NFRK is not a separate legal entity, but a fund
that is fully part of the state (Kazakhstan). More specifically, the activities of the NFRK are
performed by the Kazakhstan Ministry of Finance and the NFRK does not have legal

personality.

#  Swedish Coun Ruling, page 66 (Exhibit 3).

n of Aricle 1118 of the Judicial Code; see also J. Laenens, K. Broecks, I} Scheers and P. Thirier, Handboek gerechtelick rechr,
Intersentia, Antwerp, 2008, p. 672, with reference to F. Dumon, “Artikel 1118 Ger. W. =, in Comm. Ger. (1987); A. FETTWEIS,
Manuel de procedure civile, Faculié de Droit de Ligge, 1987, 551; E. Guit and A.M. Stranart-Thilly, “Examen de jurisprudence, Droit
judiciaire privé,” RCJE 1974, 630, no. 116

 Sic, in English; heretnafier referred to as: NFRK™,
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= ) tmctrhc Applicants refer to (an English or French translation of) the Presidential
b Ve Decree no: 402 of 23 August 2000, by means of which the NFRK was created (Exhibit 4).
\\.. [The decreé provides that:

“In order to ensure a stable socio-economic development of the couniry,
accumulation of financial means for future generations, reduction of the economy s
dependence on the impact of adversarial external factors, 1 promulgate as follows:

1. Establish the National Fund of the Republic of Kazakhstan (hereinafter referred
as the Fund).

2. Determine thai:

1) the assets of the Fund are accumulated on the account of the Government
of the Republic of Kazakhstan with the National Bank of the Republic of
Kazakhstan;

2) the Fund's assels are managed by the National Bank of the Republic of
Kazakhstan;

3) the volume and directions of use of the Fund are determined by the
President of the Republic of Kazakhstan at the proposal of the
Government of the Republic of Kazakhstan;

4) the Government of the Republic of Kazakhstan annually submits for
approval to the President of the Republic of Kazakhstan an annual report
on formation and use of the Fund. "

This also clearly confirms that the NFRK is part of the state (of Kazakhstan) and does not
constitute a separate legal entity.

19.  The Bank of New York Mellon SA/NV (“BNY Mellon™) - garnishee according to the present
request - acts as global custodian for the NFRK based on which Kazakhstan must have a
claim against BNY Mellon relating to the assets in the “NFRK" that BNY Mellon holds for
the “NFRK" as full part of Kazakhstan.

The monies in the NFRK have been transferred to two separate portfolios, the *Stabilisation
Fund’ and the ‘Savings Fund’.** Of the monies mentioned 24.8% has been allocated to the
Stabilisation Fund and the remaining 75.2% to the Savings Fund part of the NFRK.?* The
(immediate) objective of the Savings Fund is purely commercial, namely “to increase the
return on assets in the long term™. **

External managers - and therefore not the Kazakhstan Ministry of Finance - manage (the
securities portfolio of) the Savings Fund of NFRK:

"The assets of NFRK are placed under external management with the view to:

? Cf 2016 annual accounts of the National Bank of the Republic of Karakhstan (Exhibit § p. 63).
" See 2016 annual accounts of the National Bank of the Republic of Knzakhstan (Exhibit 5, p. 63}

* Resolution of the Board of the National Bank of the Republic of Kazakhstan (sic, in English) no. 65 of 25 July 2006 (Exhibit 61,
paragraph 17).

AJTOM95TA0.1726 Jul 2018
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ase the profitability of the Fund's assets through using the experience,

Iytical materials research and technical capabilities of the external manager;
(Emphasis added)™

Usage of the assets in the Savings Fund — to generate a commercial return on the above-
mentioned assets — constitutes non-public, commercial usage.

Furthermore there is no intention to make any use (or any immediate use) of the sums in the
Savings Fund for any purpose other than a non-public, commercial purpose. This follows
from the fact that the “savings portfolio’s assets are invested with a view to maximizing
long-term returns. * (emphasis added).

This therefore concerns items of property that “in particular are used or are intended to be

used by the foreign power for governmental purposes that are other than non-commercial”
within the meaning of Article 1412 (v) §2 3° of the Judicial Code.

In the same vein it was previously found — at that time without a legislative framework —
that the general principle of executory immunity could be punctured specifically in the case
of bank accounts that constituted an investment and that did not serve to service operational
expenditures®™. This concerned a third party attachment levied on a time deposit account to
the detriment of a municipality, The court refused to countenance executory immunity given
that this concerned monies that were invested to generate interest and these were therefore
not “necessary for the municipality’s day-to-day, current obligations”. In this context the
court found that “a long-term investment is of itself an indication that the monies were not
destined for immediate use or were used to pay current charges”. The entire rationale
underpinning protection, that is, the continuity of public service, is therefore absent, with the
result that an exception to immunity is allowed. A similar situation arises here: the assets of
the Savings Fund do not serve to service the operational expenditures of Kazakhstan (or
other non-commercial governmental purposes). The object of these sums in the savings fund
is to generate money, which is consequently commercial.

In another judgment an executory third-party attachment on a debtor of the State was
permitted because the latter had not raised a single argument from which it might be deduced
that the enforcement measure might imperil either the government’s normal operations or
its continuity. It is acknowledged that a party applying for attachment has an exceptional
interest in speedy enforcement. * Here too the position is that the attachment sought against
the assets of the Savings Fund “in no way imperils the normal operation or continuity of
Kazakhstan.”

% 8 3 ¥

Resolution of the Board of the Mational Bank of Karakhstan (sic, in English) no. 126 of 30 May 2016 (Exhibit 71. p. 2)
Mational Fund of the Republic of Karakhstan, Columbia Centre 2013 (Exhibit 8) p. &
Brussels Attachment Couri, 20 December 1990, B W_, 1991-52, 299

F. Van Volsem and D. Van Heuven, ‘Nogmaals over de uitvoeringsimmuniteit van publickrechiclijke rechispersonen™, note Brussels
Attachment Court, 20 December 1990, R, 1991-92, 301; with reference to: Brussels Attachment Court 25 November 1987, 1.
1987, 719, amended by Brussels, 1 June 1989, 1989, 1052 with note PH., 1.T., 1989, 534; Journal des Procos, 1989, no. 157, 33 with
note by F. Glansdorf, in the same vein: Brussels Anachment Coun, 6 March 1989 JLMB 1989, 793
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| =\ hi 21 il ll'-l a rbml:ntjudgmcnt, the Belgian Supreme Court reiterated that immunity of execution that
I"-.__ A - fn{eigrr states may enjoy on the basis of customary international law, treaty or law “is not

" . _absolite and may be subject to forfeiture of right”3? !
“~— ——Case law is evolving more and more towards a relative reading of the executory immunity

of foreign states as the restriction needs be proportional relative to the right of attachment
enjoyed by creditors set out in Article 6 ECHR*, Article 6 ECHR was, inter alia, relied upon
in a dispute in relation to an executory third party attachment performed on a bank account
of the Malaysian Embassy. The attachment court found that this was not a breach of
executory immunity™.

In an important judgment, the Brussels Appeal Court held that executory immunity could
not be absolute, but had to be set against Article 6 ECHR that enshrines the right to
execution™. The trend is therefore unmistakably in the direction that immunity is to be seen
as less absolute™ and this trend proceeds apace under the impulse of Article 6 ECHR.

22.  Link to the entity against which the executory title or the authentic or private documents are
directed. Another condition to be met for successful reliance on the Article 1412 (v) §2 3°
of the Judicial Code exception is that the items of property must _“have a relationship to the

entity against which the executory title or the authentic or private documents that,_in line
with the case, underpin the attachment, are directed” (Emphasis added.)

On the one hand Kazakhstan was the defendant in the arbitral proceedings before the
Arbitration Institute of the Stockholm Chamber of Commerce®’. Pursuant to these arbitral
proceedings, the Applicants enjoy a certain and due judgment claim in excess of USD 500
million to the detriment of Kazakhstan, as set down in the definitive arbitral awards (Exhibits
1 and 2). The Applicants request this Court to grant leave to levy attachment on the assets of
Kazakhstan in order to secure enforcement of its judgment claim.

On the other hand, as the above analysis shows, the items of property belong to Kazakhstan.

In light of the foregoing there is therefore a clear “link to the entity against which the
executory title or the authentic or private Documents that, in line with the case, underpin
the attachment, are directed” that Article 1412 (v) §2 3° of the Judicial Code mandates.

" BSC 15 May 2015, C.14.0459 N, Central Bank of [raq v. Commerzbank AG

' The applicants refer in this connection to Article 26 (8) of the Energy Charter Treaty that provides that: “The awards of arbitration,
which may include an award of interest, shall be final and binding upon the parties to the dispute. An award of arbitration concerning
a measure of o sub-national government or authority of the disputing Contracting Party shall provide that the Contracting Party may
pay monetary damages in lieu of any other remedy granted. Each Contracting Party shall earry out without delay any such award
and shall make provisions for the effective enforcement in its Area of such awards. ™

" 5 Brus, C. De Muoynck, B Lindemans and J. Defauw, “Overzicht van rechisprazk beslag- en executierecht (2008- 2014)", TPR,
2015-1, Wolters Kluwer, 2015,363

" Brussels Attachment Court 22 March 77, 2011T230, no. 2011, 1098
™ Brussels 4 March 2003, J.T 2004, 684 with note E. David

" E. Dirix, “Overzicht van rechispraak beslag-en executierecht (2002-2007)", TPR, 2007, Wolters Kluwer, 2007, no. 69 with reference
to). VERHOEVEN, “La jurisprudence beige et le droit international de immunite d"execution™ in Mélanges Jacques van Compemolle,
Brussels, 2004, B69-895. For France: R. De Gouttes, “L sctualite de I'immunite de juridiction des Etats strangers™ B, 2006, chron,
606-611.

See also A Lagerwall and A. Louwette, “La reconnaissance par be juge beige d'une immunite a un Erat ou a ume organization
internationale viole-t-clle le droit d*acces a un tribunal?™, TBH 2014, no. 1, 30-51,

" Sic, in English
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P r)ms superfluously: the items of property to be attached are not bank accounts that are
\ .i - usled in the performance of the diplomatic representations of Kazakhstan. Article 1412 (v)
4] of t ¢ Judicial Code provides for, in principle, an ineligibility for attachment for “items
6}' pmﬁerq; of a foreign power that are located on the territory of the Realm, including
3 baﬁHng assets_that are held or managed by that foreign power in particular in the exercise
ggri_:g duties of diplomatic representations of the foreign power (...)" (Emphasis added)

In the case at hand, the Applicants wish to levy an attachment on the assets of the National
Fund of the Republic of Kazakhstan®® (NFRK) - as part of Kazakhstan - to the extent that
these relate to (parts of) the Savings Fund. Attachment of the assets at NFRK therefore do
not concern any bank accounts held or managed “in the exercise of the duties of diplomatic
representation”.”” This part of the NFRK operates as a savings fund.

24, In light of the fact that all the Article 12 (v), §2,3° of the Judicial Code criteria have been
fulfilled, the Applicants request authorization for attachment on assets held by:

The Bank of New York Mellon SA/NV, having its registered office at 46 Montoyerstraat,
1000 Brussels and registered in the Crossroad Bank of Enterprises (central business register)
under number 806.743.159.

25. The attachment sought is to be levied on the following claims and items, in so far as these
relate to (part of) the Savings Fund:

(i) all claims that Kazakhstan (including the NFRK) has against BNY Mellon;
and

(ii) all direct claims that Kazakhstan (including the NFRK) will acquire against
BNY Mellon arising out of an already existing legal relationship; and

(iii)  all assets owned by Kazakhstan (including NFRK) that are held by BNY
Mellon (in whatever capacity);

(iv)  all money and/or monetary assets held and/or to be acquired by BNY Mellon
(in whatever capacity) on behalf of Kazakhstan (including NFRK); and

(v)  all securities, securities deposits, units in securities deposits or collective
deposits held and/or managed by BNY Mellon to the benefit of and/or on
behalf of Kazakhstan (including NFRK).

2.3 Attachments already levied by the Applicants in the Netherlands, Sweden and Luxembourg
to the detriment of Kazakhstan

26, In order to secure their judgment credit claims under the Arbitral Award and the
Supplementary Arbitral Award, the Applicants have already successfully been able to levy
protective attachment to the detriment of Kazakhstan on items of property in the
Netherlands, Sweden and Luxembourg. Other actions in exequatur are pending in England
and in the USA but as of today’s date no attachments have been levied in those countries.

™ Sic, in English
™ 5. Duquet and J. Wouters, De (onjbeslagbaarheid van bankrekeningen van buitenlandse ambassades™ in RW, 2015-16, no. 38, p.
1493,

A37009574/0.1/26 Jul 2018
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2? — Aut. /r;almn decision of the District court of Amsterdam of 8 September 2017 (Exhibit 9).
—Just @s it does in Belgium, immunity from enforcement is obtained in the Netherlands with
“““-——respﬁct to foreign states for items of property that are destined for public purposes.

In parallel to the three exceptions to the in principle ineligibility for enforcement set out in
Article 1412 (v) §2 of the Judicial Code, similar exceptions apply in the Netherlands, as set
out in paragraph 3.2, p. 3 of the leave granted by the Amsterdam District Court (Exhibit 9):

“lt follows from the [Duich] Supreme Court's judgment of 30 September 2016 (...)
that items of property belonging to the state whose objective are public are not
eligible for compulsory execution. It follows from that same judgment that the
creditor who levied attachment or who wishes to levy attachment must claim, and
render colourable that claim, that the funds and assets against which attachment is
to be levied are eligible for attachment and execution; and the degree to which this
is so. This is only the case where:

. the state has consented to the attachment,

b. the state has designated items of property or has reserved them in order to meet
the claim, or

c. it has been established that the items of property are especially used or intended
to be used by the state for other than non-commercial purposes " (Emphasis added.)

The Dutch court ruled that the third exception to the ineligibility (in principle) for attachment
applied and granted leave for attachment, holding that “prima facie (or on cursory
examination) a colourable case had been made to the effect that these assets subject to
attachment were not being used, or were not destined, for public purposes and that hence
the position set out at 3.2(c) applied":

- third party attachment at Procon Europe BV
- third party attachment at the Bank of New York Mellon SA (Dutch branch)
- attachment on the shares in KMG Kashagan BV

The Dutch court therefore recently granted leave to levy third-party attachment at the Dutch
branch of the same The Bank of New York Mellon SA to the detriment of Kazakhstan and
in so doing confirmed that in this case the immunity from execution (in principle) did not
hold given that it had been found that the items of property were being used by the state of
Kazakhstan for other than non-commercial purposes.

The Applicants had also requested the Amsterdam District Court to grant leave to levy third-
party attachment on the Belgian branch of The Bank of New York Mellon SA, but this was
dismissed by the Dutch Court. The court held that “in light of the territorial effect of pre-
Judgment attachment, leave to levy attachment in fact in principle only affects items of
property located in the Netherlands or money claims payable in the Netherlands.
Attachment, whether third party or otherwise, may only be levied on these ",

The Applicants therefore address themselves to this Court in order to obtain leave to levy
third-party attachment at the Belgian branch of The Bank of New York Mellon SA to the

A3IT009574/0.1/26 Jul 2018
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detl‘l?i:n) of] Kazakhstan and to set aside the in principle immunity from execution on the
d/s of/ the same exception, that is, that the items of pmpn:n}r are being used by
‘for other than non-commercial governmental purposes".

leave granted by the Stockholm District Court on 21 August 2017 (Exhibit 11). The
Stockholm District Court also granted the Applicants leave to levy attachment to the
detriment of Kazakhstan on all items of property of Kazakhstan in Sweden and held that “it
can be suspected for good reason that the Republic of Kazakhstan, by way of absconding,
disposing of the property, or acting in some other way avoids to fulfil its payment
obligations"™" .

In order to be able to execute the leave granted in the judgment, the Applicant requested the
Swedish Enforcement Authority to perform an investigation of the assets held in the name
of Kazakhstan. This Swedish Enforcement Authority also decides on any questions of
immunity from execution with respect to specified items of property. Attachment was levied
to the detriment of Kazakhstan on certain shares of the Skandinaviska Enskilda Banken
(SEB)*'. The Swedish Enforcement Authority found in its determination of 6 September
2017 (Exhibit 12) that “the securities in question should be considered to constitute an object
aof investment. An invesiment object can be any asset that typically increases in value or gives
return that exceeds the cost of the investment object. It can be a monetary claim against a
bank -which [the claim] is not used for the embassy's operations. The Enforcement
Authority's assessment is that pure_investment objects are generally not covered by state

immunity or diplomatic immunity. In any case this applies when, as in this case, the property
is registered with the Ministry of Finance. " (emphasis added)

This Court will find that in this case Kazakhstan's items of property in Belgium likewise
concern investment assets which therefore do not come under immunity from enforcement.

Protective attachment in Luxembourg of 22 August 2007 (Exhibit 10). At the same time
protective attachment was successfully levied at the Applicants’ request to the detriment of
Kazakhstan on the basis of private Documents (that is, the Arbitral Award and the
Supplementary Arbitral Award) on the following items of property:

- third party attachment at Eurasian Resources Group Sarl

third party attachment at ArcelorMittal S.A.

third party attachment at Cameco Luxembourg S.A.

third party attachment at Tengizchevroil Finance Company Sarl

Sic, in English.
SER holds the shares as sub-custodian for the benefit of The Bank of Mew York Mellon, Belgian division (Brussels office) that in its
turn has in its custody the items of property for the benefit of the Karakhstan Ministry of Finance. Concealing itself under the shicld

of confidentiality (see cormespondence in Document 17) the Brussels office of The Bank of New York Mcllon declined to cooperate
with the Swedish process server.

Sic, in English.

AITOO5T4/0.1/26 Jul 2018
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l. R PERHAPS SUPERFLUOUSLY: ~ THE BELGIAN EXTRA-LEGISLATIVE
\ % ~CRITERIA FOR PROTECTIVE ATTACHMENT HAVE BEEN MET.

_ 30. Evéﬁ Judgment ranks as leave for prejudgment attachment (Article 1414 of the Judicial

31.

= Code). The Applicants’ judgment creditor claim against Kazakhstan as the attached debtor

has a certain, established and due character as a consequence of the Arbitral Award and the
Supplementary Arbitral Award.

It is furthermore the case that, in line with Article 1414 of the Judicial Code, “Save where

otherwise decided any judgment, even if it is not enforceable notwithstanding challenge or
appeal, ranks as leave for levying protective attachment for the judgments that have been

rendered" (emphasis added).

As legal theory confirms, a foreign arbitral award is also ranked as a judgment that ranks as
leave for the levying of protection attachment, even where no exequatur has yet been
obtained. E. Dirix and K.. Broeckx" confirm the following:

“Arbitral awards consistent with the provisions of Article 1703 of the Judicial Code
are similarly to be ranked as ‘judgmenis” within the meaning of Article 1414 of the
Judicial Code. In this context no distinction is to be drawn between arbitral awards
in Belgium or abroad. (Antwerp Attachment Court 7 December 1979, Rechispr.
Antw. 1987, 111 with note DE LEVAL)”

V. Van Herreweghe also confirms that both foreign court determinations and arbitral awards
provide a sufficient basis for attachment even where no declaration of enforcement has been
made™.

An “extra-legislative” authorization for protective attachment is therefore no longer
required. The analysis concerning “urgency” that follows below is therefore superfluous to
the greatest extent possible.

Urgency. Protective attachment is always legitimized where, according to objective
standards, the debtor’s financial position is weak.**

Over the past four years Kazakhstan has refused to honour the obligations arising out of the
Arbitral Award and the Supplementary Arbitral Award despite repeated requests from the
Applicants to honour the abligations under international law and under the arbitral awards.

The urgency is apparent from the fact that enforcement is exceedingly difficult and uncertain.
The urgency consists of the point that as a foreign debtor Kazakhstan only has limited assets
located on Belgian territory*®, while the Applicants enjoy a certain, established and due
judgment claim in excess of USD 500 million that has been laid down in definitive arbitral
awards. Moreover, for certain items of property that may be located on Belgian territory an
ineligibility for attachment is obtained in principle. It is therefore crucial for the Applicants
to be able to lay protective attachment on items of property — that are difficult to trace —

“ E. Dirix and K. Brocckx, Beslag, Antwerpen, Story Scientia, 2001, 322.
“ V. Van Herreweghe, Beslagzakboekje 2017, Mechelen, Wolters, 2017, 300

a“n

E. Dirk and K. Broeckx, Beslag, Antwerpen, Story Scientia, 2001, 270-271.

“ E. Dirk and K. Broccks, Beslag, Antwerpen, Story Scicntia, 2001, 313

AFTOOF574/0.1/26 Jul 2018
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ciple ineligibility for attachment. Lastly, the attachments

m"' dy been levied in the Netherlands, Sweden and Luxembourg (see Heading

likely to have alarmed the debtor and confirm the necessity of securing as

\».,_mpjdl as possible the subsequent enforcement by the Applicants in Belgium by means of
protective attachment (after the Dutch court had permitted attachment at The Bank of New
York Mellon in respect of the assets held at the Dutch branch, for reasons of jurisdiction it
nevertheless did not do likewise for those assets held at the Belgian branch).

With a view to subsequent enforcement by the Applicants it is therefore crucial that these
items of property now be rendered unavailable to Kazakhstan as the attached debtor.

AITO09574/0.1/26 Jul 2018
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these grounds, |

\ & \ -\H. 5 s
\_\M_ jﬁiﬂ;ﬂf}éﬂnmhmmt Court of the Brussels Court of First Instance to grant the Applicants

leavee 1o levy protective attachment to the detriment of:

The Republic of Kazakhstan, including: the National Fund of the Republic Kazakhstan
(NFRK)

at;

The Bank of New York Mellon SA/NV, having its registered office 46 Montoyerstraat, 1000
Brussels and registered with the Crossroads Bank of Enterprises (central business register)
under number 806.743.159.

on the following claims and items, insofar as they relate to (parts of) the Savings Fund as set out in
greater detail in this application (Heading 2.2.2):

(i) all claims that Kazakhstan (including the NFRK) has against BNY Mellon; and

(i)  all direct claims that Kazakhstan (including the NFRK) will acquire against BNY
Mellon arising out of an already existing legal relationship; and

(iii)  all assets owned by Kazakhstan (including NFRK) that are held by BNY Mellon (in
whatever capacity);

(iv)  all money and/or monetary assets held and/or to be acquired by BNY Mellon (in
whatever capacity) on behalf of Kazakhstan (including NFRK); and

(v)  all securities, securities deposits, units in securities deposits or collective deposits
held and/or managed by BNY Mellon to the benefit of and/or on behalf of
Kazakhstan (including NFRK).

to serve as a security for the judgment credit claim of the Applicants i) on the ground of the arbitral
award of 19 December 2013 of the Arbitration Institute of the Stockholm Chamber of Commerce®’

for a total sum of USD 515,822.966.35 as of 28 September 2017 and

ii) on the ground of the Supplementary Arbitral Award of 17 January 2014 of the same Arbitration
Institute for a total sum of EUR 802,103.24 by way of principal.

to grant discharge (to the extent necessary) of notice by virtue of its own motion by judicial
notification by the clerk pursuant to Article 46, § 4 read in conjunction with 1449 of the Judicial
Code.

Brussels, 29 September 2017

For the applicants,
Their counsel,

Charlotte De Muynck
Stan Brijs Jasper De [illegible]

" Sic, in English.
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LISF OF EXHIBITS

Dossier of Stan Brijs and Charlotte De Muynck

Arbitral award of 17 January 2014 (certified original in English)

v

3 Swedish court judgment of 9 December 2016 (certified French translation and English
translation)

4, Presidential decree no. 402 of 23 August 2000 (certified French translation and English
translation)

5. Mational Bank of the Republic of Kazakhstan annual accounts 2016

6. (English translation of) Resolution of the Board of the National Bank of the Republic of
Kazakhstan*® no. 65 of 25 July 2006

7. {(English translation of) Resolution of the Board of the National Bank of the Republic of
Kazakhstan" no. 126 of 30 May 2016.

8. Presentation of the National Fund of the Republic of Kazakhstan

0. Authorization decision of the District Court of Amsterdam of & September 2017

10.  Service to Kazakhstan of the Luxembourg third-party attachment of 28 August 2017

11.  Authorization decision of the Stockholm District Court of 21 August 2017 (English
translation)

12. Decision of the Swedish Executing Authority of 6 September 2017 (English translation)

13. Unilateral application by Kazakhstan before the Swedish Supreme Court of 15 September
2017 (English translation)

14, Judgment of the Swedish Supreme Court of 20 September 2017 (English translation)

15.  Email correspondence of 30 and 31 August 2017 between Bank of New York Mellon

% Sic, in English

% Sic, in English.
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VERZOEKSCHRIFT
TOT TOELATING VOOR HET LEGGEN VAN BEWAREND BESLAG

- op basis van artikel 1412quinquies Ger.W.

Reg; ger verzoekscﬁ;iﬁén Aan de Beslagrechter bij de Rechtbank
van Eerste Aanleg te Brussel

29 -0y~ 217

Nr..... AF| A0ZS| B

OP VERZOEK VAN:

1) De heer ANATOLIE STATT, wonende te 20 Dragomirna Street, Chisinau, MD-2008,
Moldavié

2) De heer GABRIEL STATI, wonende te 1A Ghioceilor Street, Chisinau, MD-2008, Moldavié

3) De vennootschap naar vreemd recht ASCOM GROUP S.A. ("Ascom Group"), gevestigd te
75 A. Mateevici Street, Chisinau, MD-2009 Moldavié

4) De vennootschap naar vreemd recht TERRA RAF TRANS TRAIDING LTD. ("Terra Raf"),
gevestigd te 13/1 Line Wall Road, Gibraltar

Hierna gezamenlijk Verzoeksters:

Vertegenwoordigd door Mr Stan Brijs en Mr Charlotte De Muynck, advocaten te 1000 Brussel,
Terhulpsesteenweg 120, waar keuze van woonplaats wordt gedaan;

LASTENS:

De REPUBLIEK KAZACHSTAN, gevestigd te Astana, Kazachstan,
met zetel onder meer op de volgende adressen:

Ministry of Foreign Affairs!
31 Kunayev Street
010000 Astana (Kazachstan)

Ministry of Finance®
11 Pobeda Ave
010000 Astana (Kazachstan)

! Vrije vertaling: "Ministerie van Buitenlandse zaken"
% Vrije vertaling: "Ministerie van Financién"

50107248 M 22356496 /27
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Ministry of Justice, House of Ministries’
8 Mangilik El Street
010000 Astana (Kazachstan)

Hierna: "Kazachstan",

waaronder mede begrepen: het NATIONAL FUND OF THE REPUBLIC OF KAZAKHSTAN,
met zetel te Astana, Kazachstan,

Hierna: "NFRK"

IN HANDEN VAN:

THE BANK OF NEW YORK MELLON SA/NV, gevestigd te 1000 Brussel, 46 Montoyerstraat
en ingeschreven in de Kruispuntbank der Ondernemingen onder het nummer 806.743.159.

VOORWERP VAN HET BESLAG:

Het beslag waarvoor toelating wordt gevraagd, dient te worden gelegd op de volgende vorderingen
en zaken, voor zover zij betrekking hebben op (onderdelen van) het Savings F und’, zoals nader
toegelicht in dit verzoekschrift (Titel 2.2.2):

(i) alle vorderingen die Kazachstan (inclusief het NFRK) heeft op BNY Mellon; en

(ii) alle vorderingen die Kazachstan (inclusief het NFRK) uit een reeds bestaande
rechtsverhouding rechtstreeks zal verkrijgen op BNY Mellon; en

(iii) alle aan Kazachstan (inclusief het NFRK) toebehorende goederen BNY Mellon (in welke
hoedanigheid dan ook) onder zich houdt;

(iv) alle geld en/of geldwaarden die BNY Mellon (in welke hoedanigheid dan ook) houdt voor
Kazachstan (inclusief het NFRK) en/of zal verkrijgen; en

(v) alle effecten, effectendepots, deelnemingsrechten in effectendepots of verzameldepots
gehouden en/of geadministreerd door BN'Y Mellon ten behoeve van en/of voor rekening van
Kazachstan (inclusief het NFRK).

TOT ZEKERHEID VAN:

Het beslag moet worden gelegd tot zekerheid van de schuldvordering van Verzoeksters

(i) ingevolge het arbitraal vonnis dd. 19 december 2013 van het Arbitration Institute of the
Stockholm Chamber of Commerce’ voor een totaal bedrag van USD 515.822.966.35 per 28
september 2017 (Stuk 1) en

(ii) ingevolge het Aanvullend Arbitraal Vonnis dd. 17 januari 2014 voor een totaal bedrag van
EUR 802.103,24 in hoofdsom (Stuk 2).

3 Vrije vertaling: "Ministerie van Justitie, Huis van Afgevaardigden"
* Vrije vertaling: "Spaarfonds" .
5 Vrije vertaling: "Het Arbitrage Instituut van de Kamer van Koophandel van Stockholm"
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3
INHOUDSTAFEL
FEITEN.......... aseeppeonsssrsasesassamseiisEE 3
VERZOEK TOT TOELATING OM BESLAG TE LEGGEN OP
VERMOGENSBESTANDDELEN VAN DE VREEMDE STAAT KAZACHSTAN......... 8
Artikel 1412quinquies Ger.W... : 8
Toepassing in casu ; . : 9

Verzoeksters beschikken over een titel ingevolge het Arbitraal Vonnis en het Aanvullend Arbitraal
Vorras (Bikketh 1 81 Z)osoms semammsemsirssmsmamms oo et s 10

De voorwaarden voor een uitzondering op de principiéle onbeslagbaarheid (op grond van artikel
1412quinquies §2, 3° Ger.W.) Zijl VEFVULA ........oovoviuiieiiiiiiiiinnieec e 10

Beslagen reeds gelegd door Verzoeksters in Nederland, Zweden en Luxemburg lastens
Kazachstan : 16

TEN OVERVLOEDE: DE GEMEENRECHTELIJKE VOORWAARDEN VOOR

BEWAREND BESLAG ZIJN VERVULD 18

FEITEN

Kazachstan bezit natuurlijke delfstoffen in de vorm van olie en gas en heeft in het verleden de wens
geuit investeerders te willen aantrekken voor de exploitatie van deze delfstoffen. Om die reden
heeft Kazachstan het Verdrag inzake het Energiehandvest geratificeerd.

Tussen 1999 en 2003 verkregen Anatolie Stati (eerste Verzoeker) en zijn zoon Gabriel Stati
(tweede Verzoeker) - via de vennootschappen Ascom Group (derde Verzoekster) en Terra Raf
(vierde Verzoekster) - de aandelen in twee Kazachstaanse vennootschappen: Kazpolmunay LLP
("KPM") en Tolkynneftegaz LLP ("ING"). KPM was de eigenaar van de exploitatierechten ten
aanzien van het Borankoil olieveld. TNG had vergelijkbare exploitatierechten ten aanzien van het
Tolkyn olieveld en het Tabyl exploratieblock (Tabyl Block).

Nadat Verzoeksters zeer substantiéle bedragen van honderden miljoenen US dollars hadden
geinvesteerd in het winstgevend krijgen van de olievelden en het bouwen van een LPG centrale, is
Kazachstan een laster- en intimidatiecampagne gestart tegen Verzoeksters om zo de investeringen
van Verzoeksters tegen afbraakprijzen te kunnen verkrijgen. Toen dit plan mislukte, heeft
Kazachstan zich simpelweg de investeringen van Verzoeksters toegegigend, zonder enige
vergoeding.
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4. Ingevolge dit onrechtmatig handelen van Kazachstan werd door Verzoeksters een
arbitrageprocedure ingeleid voor het Arbitration Institute of the Stockholm Chamber of
Commerce’. De grondslag voor hun vordering was de schending van de op Kazachstan rustende
verplichtingen onder het voormeld Verdrag inzake het Energiehandvest. In de arbitrageprocedure
vorderden Verzoeksters een schadevergoeding van zo'n USD 2,5 miljard.

i Op 19 december 2013 heeft het scheidsgerecht (bestaande uit drie internationaal gerenommeerde
arbiters handelend onder auspicién van het Arbitration Institute of the Stockholm Chamber of
Commerce’) een arbitraal vonnis (het "Arbitraal Vonnis") (Stuk 1) gewezen, aangevuld op 17
januari 2<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>