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PART I: INTRODUCTION
1

Claimants’ claim in these proceedings is unfounded on any conceivable level and
must be dismissed in its entirety. There is no jurisdiction, no liability, no causation
and no damage.

2

Claimants have a proven track-record of mismanaging their business in Kazakhstan.
The most notable example is the construction of TNG’s LPG Plant – a sad tale of
rising costs, numerous delays and ultimately abandonment. Moreover, Claimants
have proven to be fixated on making short-term profit, at the expense of long-term
stability of the companies. It was for this reason that Claimants structured their
business in a way that made KPM and TNG vulnerable to situations of crisis.

3

Starting from Autumn of 2008, Claimants’ companies KPM and TNG were hit hard
by the global financial crisis, with drops in sales prices and demand having an
immediate and significant impact on revenues. Around the same time, Claimants
also tried to sell their companies but failed, both because of the market
circumstances and because KPM and TNG were no attractive targets.

4

The financial problems of the companies got even worse in 2009, when significant
tax liabilities became due and independent expert reports demonstrated the need for
a marked increase in capital expenditure in order to keep production at levels
previously planned for. In reaction, Claimants first tried to save their business by
entering into the horrendous “Laren” loan. When this proved unsuccesful, they
decided to give up on their business, suck as much cash out of it as possible and
blame the remaining losses on Kazakhstan.

5

Claimants have tried to conceal these and other facts from the Tribunal and have
tried to introduce a story of government “harassment”. However, at the Hearings,
one after another of Claimants’ witnesses was caught in lies and had to admit to the
true facts of this case. Moreover, many of the documents submitted by Claimants to
support their claims turned out to have been either forged or obtained by illegal
means.

6

At the same time, the Republic’s witnesses demonstrated convincingly that the
state’s actions at issue in these proceedings were fully legal, justified and reasonable.

7

In October 2008, the Moldovan President Voronin shared suspicions of illegal
behaviour by Mr. Stati with the Republic’s President Nazarbayev. Prudently,

1

President Nazarbayev forwarded President Voronin’s letter to the authorities which
started to conduct inspections of KPM and TNG. One of these inspections raised
suspicions as to the proper licensing of main pipelines. For this reason, criminal
investigations were started which corroborated these suspicions. This led to an
indictment against KPM’s general manager Mr. Cornegruta based on the allegation
of illegal entrepreneurial activity, i.e. entrepreneurial activity without the necessary
license. In September 2009, after a thorough trial, Mr. Cornegruta was sentenced to
prison and an order for the recovery of illegal profit from the unlicensed operation of
a main pipeline was issued against KPM. In all instances, the law was applied
correctly. In July 2010, after having shown great patience despite Claimants’
continuous breaches of their subsoil use contracts, the Republic’s authorities finally
decided to terminate the contracts and to transfer the companies’ assets into trust
management, as foreseen under Kazakh law. Against this background, any complaint
that the Republic breached investment protection guarantees is completely
unfounded.
8

In any event, there is no jurisdiction. This applies in particular insofar as Claimants
raise claims of the Tristan noteholders. The noteholders cannot circumvent the
requirements an investment arbitration claim of their own would have by hiding
behind Claimants’ investment arbitration claim. Moreover, Claimants do not qualify
as “investors” and their activity in Kazakhstan does not qualify as an “investment”
within the meaning of the ECT.

9

Even disregarding the lack of jurisdiction and liability, Claimants’ claim would fail.
That is because Claimants have suffered no damage.

10

Claimants have egregiously inflated their damage claim in these proceedings. In no
small part, Claimants did so by relying on the work of their experts Ryder Scott and
FTI who proved to be willing accomplices in blowing up Claimants’ claim. For
example, FTI have presented hyperbolic gas price assumptions by interpreting an
unsigned draft agreement against its clear wording and have improperly mixed
calculation methods, thus inflating Claimants’ claim by USD 379 million alone.
Ryder Scott, for their part, made untenable accusations against GCA. However, their
attempt to undermine GCA’s credibility clearly backfired.

11

Claimants have also brought a claim for the Contract 302 Area in excess of
USD 1 billion, despite the fact that Contract No. 302 was never extended, that the
Republic was under no obligation to extend it, that the allegedly largest prospect on
the area was almost certainly a dry hole, that all prospects and discoveries on the
area were in any event years away from development and that high costs would have
rendered any development uncommercial.
2

12

Moreover, Claimants have had the audacity to bring a claim for their completely
failed LPG Plant development and have even asked the Tribunal for compensation
on a cost basis – after being themselves responsible for the cost explosion in the
construction of the plant.

13

Claimants’ Tolkyn and Borankol valuations are also markedly inflated, in particular
because Ryder Scott failed to see a need for costly wellhead compression that
everyone else but them could see and by postulating a significant potential for oil
production from recompletions that no one else but them could see. In addition,
Claimants brazenly aim for double-compensation by claiming compensation for
monies they already pocketed after their improperly early valuation date and before
the termination of the subsoil use contracts.

14

Quite without precedent in international law, Claimants also ask the Tribunal to add
alleged debt towards the Tristan noteholders to their claim. In so doing, Claimants
try to leap over several insurmountable hurdles all at once. They fail to see that
international law does not allow for such tricks as this would allow the noteholders
to circumvent jurisdictional and substantive requirements of their own hypothetical
claim. In addition, Claimants also fail to see that in any event, they first have to
prove that they have suffered damages of their own and are not merely claiming
damages that if at all, could only be those of the noteholders. On top of all, through
the conclusion of the Sharing Agreement, Claimants are in fact asking –again – for
enrichment from the Tribunal.

3

PART II: FACTS

A.

Claimants’ lack of experience and wrong business decisions as
well as a severe deterioration in the economic environment led
to the demise of KPM and TNG

15

Despite Claimants’ continued attempts to hide the true facts of this case, the
Republic has established compelling evidence that the dire financial condition of
KPM and TNG, which ultimately led to the non-fulfillment of contractual
obligations and thus the termination of the subsoil use contracts, was entirely due to
Claimants’ own inexperience and mismanagement as well as external circumstances,
in particular the deterioration in the economic environment due to the global
financial crisis.

16

None of this is attributable to the Republic’s actions.

17

Claimants’ case essentially boils down to the accusation that in particular the
authorities’ inspections and investigations starting in Autumn 2008 and in addition
the dispute about the pre-emptive rights waiver ultimately led to Claimants being
expropriated, i.e. to them finding their property and their rights being effectively
neutralized or destroyed. 1 This is illustrated by the fact that during his direct
examination, Claimants had Mr. Lungu reference these precise items to justify the
improperly early valuation date of their expropriation claim.2

18

After two hearings, little of this claim remains. Claimants have not been able to
prove causation in any way. Rather, their claims have become increasingly
confusing and contradictory.

19

At the same time, the Republic has established that
(a)

1

2

Claimants mismanaged their assets in various ways;

This has been deemed the threshold for finding an indirect expropriation, cf. inter alia Técnicas Medioambientales
Tecmed, S.A. v. United Mexican States, ICSID Case No. ARB (AF)/00/2, Award, 29 May 2003, para. 115
(Exhibit C-209).
Testimony of Mr. Lungu, Hearing on Quantum, Transcript Day 1, p.179, line 11 - p.180, line 18.

4

(b)

Claimants, and in particular Mr. Stati personally, lacked experience in the
actual exploration and development of oil and gas assets, making Claimants
unprepared to deal with crisis situations;

(c)

Claimants created an opaque financing structure aimed at diverting profits
away from KPM and TNG – this made the companies vulnerable in a situation
of crisis;

(d)

KPM and TNG were already in a very difficult financial situation before and
on Claimants’ valuation date of 14 October 2008;

(e)

the companies’ financial situation was negatively affected by a sharp drop in
sales prices in 2008 and 2009;

(f)

a sharp drop in local demand in 2009 increased the companies’ problems even
further;

(g)

the companies suspended necessary capital expenditure to counter the effects
of the sharp drop in revenues;

(h)

tax demands in mid-2009, which Claimants admit to have been entirely legal,
added to the companies’ cash constraints and caused them to enter into the
horrendous Laren loan; and

(i)

Claimants started to deliberately withdraw cash from the companies at the end
of 2009 in an attempt to save as much money as possible for themselves and to
blame the remaining losses on the Republic.

I.

Claimants mismanaged their assets in Kazakhstan

20

Claimants mismanaged their assets in Kazakhstan. To name but a few examples,
Claimants
(a)

put alarmingly unqualified personnel in charge of important tasks;

(b)

failed to meet their own overoptimistic plans;

(c)

failed to prepare for the challenges of the development they were conducting;

(d)

failed to achieve technical feats that others in the oil and gas business had
achieved years earlier;

(e)

failed to correctly measure and prepare for the risks inherent to working with
unknown quantities of subsoil resources;
5
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(f)

promised to business partners what they could have never achieved;

(g)

failed to understand both the simple wording of their subsoil use contracts and
the publicly known specifics of the Kazakh oil and gas market;

(h)

failed to understand some of the basics of Kazakh law on the development of
oil and gas fields;

(i)

failed to attract meaningful interest when trying to sell the companies; and

(j)

failed to correctly assess the value of their own business and asked the few
companies interested in acquiring KPM and TNG to submit increased bids
when the markets had taken a turn for the worse.

Many of these instances of mismanagement come as no surprise, given that Mr. Stati
was a “novice” in the oil and gas industry when he entered Kazakhstan.3 He had no
prior business experience in Kazakhstan, had no prior experience in the Kazakh or
international oil and gas market and, moreover, had no prior experience in
developing a LPG Plant project or in actually operating producing oil and gas
fields.4
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The most damning account of Claimants’ mismanagement is their complete failure
in the construction of the LPG Plant. The LPG Plant project is a story of delay after
delay and of costs rising beyond twice the amount that had originally been planned.
Up to the abandonment, the starting date of the plant had to be moved for two years
and costs had risen from USD 105 million to an estimate of USD 270 million.5 This
reveals that Claimants were both incapable of realistically planning and of
implementing plans with the necessary rigour and thoroughness. Interestingly,
Claimants concealed the delays and the budget overruns from their auditors KPMG.6
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To no small part, Claimants’ failure may be due to the use of incompetent personnel.
Claimants had put Mr. Broscaru in charge of the LPG Plant construction. Under
cross-examination at the Hearing on Quantum, it became clear that Mr. Broscaru had

3

Third Expert Report of Professor Olcott, para. 10.
At the Hearing on Jurisdiction and Liability, Mr. Stati spoke at length about his prior business in Turkmenistan, cf.
Testimony of Mr. Stati, Hearing on Jurisdiction and Liability, Transcript Day 2, p.4, line 10 - p.6, line 4. It is clear
from this testimony that Mr. Stati and his companies had never been operators of oil and gas fields in
Turkmenistan. All they did was act as a contractor “for renovation of the idle wells at an old oilfield in
Turkmenistan, and another contract for refurbishing and restoration of oil and gas equipment.”, ibid., p.5,
lines 12-14. Cf. also Third Expert Report of Professor Olcott, para. 10.
See below Part IV, D.II.
As the Testimony of Mr. Lungu revealed, Claimants’ management had told KPMG in 2008 that the LPG Plant was
on schedule and within the budget. According to initial plans, the LPG Plant should however have started
operations already at this point in time and should have much cost less. Cf. below Part IV, D.II.

4

5
6

6

no clue about the economics of the LPG Plant. He suddenly claimed to only be
competent with regard to matters of “technical surveillance of the work and of the
facility”; from his witness statement, he had however given every indication to be a
specialist for the economics as well.7
24

Claimants’ attempts at developing the Contract 302 Properties equally prove
Claimants’ incompetence and their inability to make realistic plans and to then go
through with them. Claimants tried to drill the Munaibay-1 exploration well to a
depth of 6,000m.8 However, the well broke down at a depth of 4,700m9 because, as
Mr. Cojin conceded under cross-examination, the well had not been constructed in a
way that could have overcome the “geologic problems” that Claimants’
encountered. 10 This is evidence of massive incompetence, given that the adjacent
Munaibay-1 well had been drilled more than 1,000m deeper – and that already
20 years earlier11 with worse drilling equipment.12

25

This is not the only instance of incompetence when it comes to Contract No. 302.
TNG’s general manager, Mr. Cojin, lacked any basic understanding of how TNG’s
Contract No. 302 worked. At the Hearing on Jurisdiction and Liability, Mr. Cojin
stated apodictically that Contract No. 302 entered in the development and production
phase after March 2009 13 – a claim that no one else, not even Claimants’ legal
counsel – has ever put forward.

26

Notably, Claimants have never made a commercial discovery in Kazakhstan
themselves and there is no reason to assume that they would have done so at any
point in time on the Contract 302 Area. Claimants acquired the Borankol field
through acquiring KPM after substantial production had already occurred there. 14
Moreover, the Tolkyn field had already been discovered in 1992, long before TNG
became the subsoil user for the field.15 On the Contract 302 Area, Claimants chose
to direct their first exploration attempts at the Tabyl prospect. They drilled two
exploration wells there in 2004,16 only to make a discovery so tiny17 that they never

7

For details, cf. below Part IV, D.II.2.
GCA Third Expert Report, para. 104.
Tristan Oil Ltd., Annual Report For the Year Ended December 31, 2008, p.4 (Exhibit R-37.5)
Testimony of Mr. Cojin, Hearing on Quantum, Transcript Day 2, p.68, lines 18-23.
GCA Third Expert Report, para. 98.
Cf. Testimony of Mr. Romanosov, Hearing on Quantum, Transcript Day 2, p.7, lines 9-11 (“The drilling
technology in that time was much worse than now […]”).
Testimony of Mr. Cojin, Hearing on Jurisdiction and Liability, Transcript Day 3, p. 15, lines 23 et seqq.
Claimants’ Opening Presentation, Hearing on Jurisdiction and Liability, Transcript Day 1, p.72, lines 13-20.
PGD Services Seismic Interpretation Report, p.15 (Exhibit R-392).
Reports of the MEMR for TNG dated January/February 2010, Table 1 (Exhibit C-386).
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attempted to move to the production stage in the following. The Tabyl discovery is
clearly uncommercial and commerciality was never declared. The same goes for the
Munaibay and Bahyt discoveries.18
27

Claimants also lacked a realistic understanding of the risks and challenges of
operating a producing field. As anyone with actual experience in the oil and gas
business will confirm, it is no guarantee of actual recovery of hydrocarbons if a
reserves report states a volume of 2P reserves. Rather, it can always happen that the
2P reserves estimate shrinks considerably because it turns out that not all geological
and petrophysical data had been available when the report had been made. This is
precisely what had happened with regard to Borankol in 2007, when a new reserves
report showed a massive, 66% decrease in 2P reserves.19

28

As became clear at the Hearing on Quantum, Claimants’ Chief Financial Officer
Mr. Lungu, the man in charge of finances and thus also of managing risks from the
financial side, does not understand this inherent risk connected to 2P reserves
estimates:
“Q. […] Given this 66% decrease in 2P reserves, would you agree
that even in the case of 2P reserves, there remains substantial
uncertainty with regard to any kind of reserve estimate by
professional geological consulting firms?
A. Well, I'm not a technical person to say that, and I do not know
all the details of an engineering report. I can confirm that this is
what it says here, but I'm not a technical person.”20

29

Moreover, Claimants also misled their business partners with promises they could
never have kept. In the negotiations for the tripartite agreement, Claimants promised
gas volumes from the Tolkyn field to KazAzot and KMG NC that they knew they
could never produce. From all the reserves reports that had been prepared by their
advisors, Claimants were fully aware that the potential from the Tolkyn field was
simply not sufficient. 21 The Miller Lents Report as of 1 January 2009 22 even

17

GCA estimate recoverable reserves of 1,092 MBbl for the Tabyl discovery, cf. GCA Supplemental Technical
Report, Appendix III, Table AIII.2. In comparison, GCA estimate 8,558 MBbl of recoverable reserves for the
Borankol fields as of 21 July 2010, cf. ibid., Appendix II, Table AII.2.
Deloitte estimate negative values for the Munaibay discoveries and for the Bahyt discoveries and prospects, cf.
Deloitte & Touche Supplemental Expert Report, para. 36, Table 1.
Project Zenith – Vendor Due Diligence by KPMG dated 29 August 2008, p.32 (Exhibit C-69).
Testimony of Mr. Lungu, Hearing on Quantum, Transcript Day 1, p.223, line 18 - p.224, line 1.
See below Part IV, B.IV.
Miller Lents Report 2009 (Exhbit R-349).

18

19
20
21
22
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showed that starting in 2011, production from the Tolkyn field would not be
sufficient to supply KazAzot in full, let alone provide any volumes for export.23
30

Claimants’ incompetence was a general issue when it came to the sale of gas.
Mr. Stati thought that the subsoil use contracts gave him a right to state assistance in
the sale of gas. Apparently, he expected that the state should find for him contract
partners outside of Kazakhstan taking their gas. Quite apart from the fact that such
suggestion is absurd in itself, the subsoil use contracts of course did not grant such
rights. They merely stated that the Republic could not hinder Claimants from
exporting gas if Claimants could secure a contract for the export of gas with a
contract partner outside of Kazakhstan.24 Claimants never managed to do so, likely
because they had no idea about how the gas market in the Republic or the
international gas trade worked25 and because Mr. Stati was not used to the fact that
he could not simply write to his friends in Moldovan politics to get what he wanted.

31

When Claimants decided to sell KPM and TNG in Autumn of 2008, they failed to
create any meaningful interest from the markets. From 129 contacted companies,
only eight came back with an indicative bid.26 The bids these companies made were
hugely inflated because Claimants had informed the bidders about the ongoing
negotiations with KazAzot and KMG for high export prices27 but concealed from
the bidders that TNG could never deliver the volumes discussed during the
negotiations. Nonetheless, Claimants were so greedy and had so little understanding
of the value of their own companies that even these overstated bids based on wrong
assumptions were not enough for them. Despite the economic downturn, they asked
some of the highest bidders to increase their bids.28 Naturally, none of the bidders
was willing to do so.

II.

The Tristan note prospectus identified a number of risks related to
KPM’s and TNG’s operations in Kazakhstan

32

In its earlier submissions, the Republic has already explained that the Claimants’
business in Kazakhstan was a high risk endeavour from a commercial point of view.

23

GCA Third Expert Report, para. 43, Figure 3.3.
See below Part IV, B.II.1.
Third Expert Report of Professor Olcott, paras. 14 et seqq.
See below Part II, B.I.
See below Part IV, G.II.
Testimony of Mr. Chagnoux, Hearing on Jurisdiction and Liability, Transcript Day 4, p.3, line 11 - p.4, line 3;
Testimony of Dr. Kim, Hearing on Jurisdiction and Liability, Transcript Day 6, p.4, lines 8-10; Testimony of
Mr. Seitinger, Hearing on Quantum, Transcript Day 4, p.188, line 23 - p.189, line 7.

24
25
26
27
28
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This is reflected for example in the ratings of the notes and the considerable interest
rate.
33

During the Hearings, Claimants have implied that the Tristan notes were not a high
risk debt instrument. For example, in direct testimony, Mr. Lungu objected29 to the
Republic’s argument that the notes’ ratings were indicative of a speculative
character.30 However, a simple look at the notes’ prospectus confirms their high risk
nature. On the very first page of the prospectus, it is stated in bold letters:
“Investing in the Notes involves a high degree of risk.”31

34

Further in the prospectus, 32 inter alia the following risks were identified and
described:
(a)

“Any future decrease in the international market price for oil could adversely
affect our business prospects, financial condition, results of operations and
cash flows.”; (emphasis added)

(b)

“Our sales could be affected if our arrangements with Vitol S.A. are not
fulfilled.”;

(c)

“We derive the majority of our gas sales from a limited number of customers
at prices significantly less than those available on the international market
which could result in a decline in our revenues.”;

(d)

“If the actual quantities of our oil/condensate and gas reserves are lower than
estimated or expected, our business, prospects, financial condition or results of
operations could be materially and adversely affected.”;

(e)

“We face drilling and production risks and hazards which may affect our
ability to produce oil, condensate and gas at expected levels, quality and
costs.”;

(f)

29
30

31
32

“We rely upon distribution networks owned and operated by third parties
which may become unavailable or subject to increased tariffs and we may not
be able to find suitable alternative distribution networks.”;

Testimony of Mr. Lungu, Hearing on Jurisdiction and Liability, Transcript Day 1, p.198, lines 4-14.
Cf. Respondent’s Rejoinder on Jurisdiction and Liability, paras. 731 et seqq. Prior to the alleged state interference,
the notes carried a B2 rating from Moody's and a B+ rating from Fitch.
Tristan Note Prospectus dated 25 July 2007, title page (Exhibit R-358).
Tristan Note Prospectus dated 25 July 2007, pp.12 et seqq. (Exhibit R-358).
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(g)

“We operate on our fields pursuant to subsoil use licenses and contracts with
the government of Kazakhstan and our failure to comply with the terms of
these contracts could lead to the suspension or termination of our operations
on our fields.”;

(h)

“Oil, condensate and gas operations can be hazardous and may expose us to
environmental and other liabilities.”; and

(i)

“After this offering, we will have a substantial amount of indebtedness which
could prevent us from fulfilling our obligations under the Notes and the
guarantees of the Notes.”

35

Against this background, there can be no argument that the notes were not high risk
debt instruments and that consequentially, Claimants’ business activities were high
risk activities from the start.

III.

KPM’s and TNG’s financing structure made them vulnerable to
situations of crisis

36

Claimants designed KPM’s and TNG’s financial structure in a way which made
them unfit to deal with situations of crisis. That is because Claimants created
numerous opaque intermediary companies in tax havens designed to realise profits
outside of the Republic. The reason behind this structuring was to maximise the
profits of the shareholders and thus ultimately the profits of Mr. Stati while
minimising the tax exposure within the Republic.

37

The most clear evidence of this practice is provided in the ASCOM LPG Business
Plan that was prepared at the beginning of the LPG Plant Project:
“The actual structure of the transaction is complex due to
Kazakhstan tax regulations and ownership of the LPG plant being
retained by TNG (the license holder of the upstream fields). Ascom
are trying to minimize their tax commitments (Excess Profits Tax
and Dividend tax) through reinvestment and take money out
through internal transfer pricing and external funding from
Vitol.”33 (emphasis added)

38

This practice is also obvious with regard to KPM’s and TNG’s other operations.
Instead of directly selling oil and condensate to the ultimate buyer Vitol, KPM and

33

Ascom LPG Plant - Business Plan, p.3 (Exhibit R-333).
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TNG went through affiliated intermediaries such as General Affinities, Stadoil and
Montvale.34 In this case, delays in the ultimate payment allowed Claimants to reduce
KPM’s and TNG’s profits and thus ultimately its tax obligations. While the details
are all very opaque, it is clear that Claimants have not denied that this was the
purpose of the structure.
39

Naturally, such structuring undermined the cash basis of KPM and TNG and thus
made them vulnerable in a situation of crisis, when the cash flows shrink and
reserves are needed in order to keep the companies running.

IV.

Claimants took business decisions aimed only at short-term profit – at the
expense of long-term stability of the companies

40

In addition to the risky financing structure, Claimants took business decisions which
were directed only at making short-term profits and not at ensuring the long-term
profitability of the companies.

41

As is undisputed in these proceedings, the production at the Tolkyn field was
ramped up at the end of 2007. 35 From a business perspective, this decision was
extremely short-sighted. To begin with, the increase in production led to an increase
in water production, endangering the field.36 Moreover, the increase in production
naturally also led to a depletion of gas reserves. Under Claimants own case, the
depletion of reserves at this specific point in time was economically unwise. That is
because at the end of 2007, Claimants had not yet finished the LPG Plant and had
not yet secured high export prices for gas prices which they allegedly expected to be
able to secure.

42

Under cross examination, Mr. Lungu made two key admissions in this regard:
“Q. If you have less reserves in the Tolkyn field, then you will also
have a shorter timespan with which to run the LPG plant on Tolkyn
gas alone; is that correct?
A. On Tolkyn gas alone, yes, that is correct, provided that you do
not have enough reserves. […]

34
35

36

Cf. Project Zenith – Vendor Due Diligence by KPMG, p.10 (Exhibit C-69).
Testimony of Mr. Lungu, Hearing on Quantum, Transcript Day 1, p.220, lines 14-19. Cf. also Witness Statement of
Mr. Aldashev, para. 2, showing a strong increase in production when comparing the figures for 2007 and 2008.
For more details cf. below Part IV, F.I.
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Q. Is it fair to say that the gas produced from the Tolkyn field in
2008 would then be lost for supply of the LPG plant?
A. This is correct, because the plant was not yet up and running.
Q. Would you also agree that the gas produced in 2008 was sold at
prices significantly lower than were foreseen in the draft for the
KazAzot tripartite agreement?
A. Yes, the prices, the average prices for the gas that we sold in
2008 was smaller than the prices that we've seen in that
agreement.”37
43

In other words, Claimants deliberatedly decided to ramp up production at the end of
2007 even though ramping up of production at a later point in time, with the LPG
Plant running and – according to Claimants – high export prices achieved, would
have created much more sizeable profits. This reveals a very short-sighted business
policy, directed at making short-term profits, with no interest in prolonged
sustainability of a project.

44

To be clear, the Republic does not share Claimants’ view that the high export prices
foreseen in the KazAzot draft agreements could have ever been achieved in actual
fact. However, if Claimants indeed submit that they expected to be able to secure
these prices, they will have to admit that a later ramping up of production would
have been much more appropriate for a long-term project directed at sustainable
profits.

45

Importantly, as the Republic has already pointed out,38 Claimants cannot argue that
the ramping up of production at the end of 2007 was simply the result of Claimants
complying with a Field Development Plan allegedly imposed on them by the state.39
Claimants themselves had commissioned the research institute KazNIPIMunaigaz to
draft this field development plan. KazNIPIMunaigaz conducted the work based on
the assignment given by TNG and could depart from it only with the consent of
TNG. 40 Moreover, TNG had to declare formal acceptance of KazNIPIMunaigaz’

37

38
39

40

Testimony of Mr. Lungu, Hearing on Quantum, Transcript Day 1, p.220, lines 5-9, and p.220, line 20 - p.221,
line 5.
Respondent’s Rejoinder on Quantum, para. 413 et seqq.
This is what Claimants have repeatedly tried to insinuate, cf. Claimants’ Reply on Quantum, paras. 34, 45, in which
it is stated that the Field Development Plan was “authored and approved by the state”.
Cf. Second Expert Report of Professor Ilyassova, para. 206 (citing Article 668 of the Kazakh Civil Code). Cf. also
Third Expert Report of Professor Olcott, para. 13.
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work at the end.41 TNG and KazNIPIMunaigaz had even created a form of success
fee in that payment of 20% of the fee would only be made after KazNIPIMunaigaz
had defended the draft development plan and after the plan had been approved by the
Central Commission.42 Against this background, it is clear that the contents of the
Field Development Plan that foresaw the ramping up of production were all created
by TNG itself.

V.

KPM and TNG were already in severe financial difficulties as of
Claimants’ valuation date

46

As of Claimants’ valuation date of 14 October 2008, KPM and TNG were already in
severe difficulties when it comes to the availability of cash. This is evidenced by two
key figures: the Tristan group’s cash on hand and the yield to maturity of the Tristan
notes.

47

As is evidenced by Tristan’s financial statements, on 30 September 2008, the cash
on hand and cash equivalents on hand of the Tristan group, that is KPM, TNG and
Tristan itself, stood at USD 9.7 million.43 This was despite the fact that Tristan had
initially raised USD 420 million in cash on the debt market.44 Whatever the reasons
for this decline, given the capital intensive operations of KPM and TNG and the
need to finish the construction of the LPG Plant, it was clear that the companies
needed additional funds from newly obtained debt.

48

This is where the second key figure comes in. As mentioned above, as of
14 October 2008, the yield to maturity of the Tristan notes stood at 26.319%.45 In
other words, the markets determined that the appropriate annual interest rate for
Tristan debt was 26.319%. This meant that, if at all, Claimants’ cash needs for
Tristan, KPM and TNG could only be fulfilled by horrendously expensive
financing – prior to any alleged harassment of KPM and TNG. In fact, as Deloitte
have shown, the market prices of the Tristan notes basically meant that the markets
expected default –46 a situation in which no investor would be willing to provide

41
42
43

44

45
46

Second Expert Report of Professor Ilyassova, para. 208.
Addendum No. 1 to the Contract between KazNIPIMunaigaz and TNG dated 22 July 2006 (Exhibit R-351).
Tristain Oil Ltd., Interim Report For the Nine Months Ended September 30, 2008, pp.10, F-4, F-5 and F-31 (FTI
First Scope of Review, No. 69).
The funds were raised through two note issuances in mid-2006 (USD 300 million) and at the beginning of 2007
(USD 120 million), cf. below Part IV, J.II.1.
FTI Consulting Expert Report, Exhibit E, p.20.
Deloitte & Touche Supplemental Expert Report, paras. 198 et seqq.
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financing. KPM and TNG were thus basically not in a position to obtain the
financing they needed.

VI.

Drops in energy prices and demand exacerbated KPM’s and TNG’s
problems

49

50

The difficult cash situation worsened significantly in the following when
considerable drops in energy prices and demand further choked off KPM’s and
TNG’s cash supply. To that end, Claimants have already admitted
(a)

that the substantial decline in sales prices put significant pressure on the
companies’ revenues;47

(b)

that the companies’ cash position became very restricted in early 2009;48 and

(c)

that after the termination of the Kemikal contract at the end of 2008, TNG did
not have sufficient contracts in place to absorb its production so that
production had to be reduced;49

The fact that the drops in energy prices and demand were key to KPM’s and TNG’s
demise is confirmed by the PwC Financial Due Diligence Report conducted as part
of the KMG EP Due Diligence. In addition, the report identifies further problems
that added to the financing troubles. In particular, the PwC Report found
(a)

that the decrease of the condensate sales price was the “main driver” in the
decline of revenues and gross profitability of TNG;50

(b)

that the absence of buyers of TNG’s gas led to a reduction in production of gas
and associated condensate on the Tolkyn field;51

47
48
49
50
51
52

(c)

that the decrease of the oil sales price was the “main driver” in the decline of
revenues and gross profitability of KPM;52

(d)

that the intermediary Montvale had failed to make payments to KPM and TNG
for the sale of oil and condensate in the amount of USD 170 million, thus

Second Witness Statement of Mr. Lungu, para. 7.
Second Witness Statement of Mr. Lungu, para. 8.
Second Witness Statement of Mr. Lungu, para. 8.
PwC Due Diligence Report, pp.10, 42 (Exhibit R-359).
PwC Due Diligence Report , p.19 (Exhibit R-359).
PwC Due Diligence Report, pp.12, 48 (Exhibit R-359).
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making KPM and TNG face a substantial cash deficit in the first half of
2009;53
(e)

that according to the work programs for Tolkyn and Borankol, field investment
obligations were to exceed USD 232 million between 2009 and 2012, with
USD 55 million alone for compression facilities on the Tolkyn field;54

51

Importantly, the PwC Due Diligence Report nowhere mentions government
interference, and in particular inspections, investigations or the pre-emptive rights
waiver, as the reason for the drop in revenue and profitability.

VII. While the technical need for capital expenditure increased, KPM and
TNG had to curtail capital expenditure to counter the liquidity crisis
52

KPM’s and TNG’s cash shortage is also evidenced by a strong reduction of capital
investment, starting already in 2008. This applies in particular to the LPG Plant. As
the testimony of Mr. Broscaru tells us, capital investment on the LPG Plant had been
reduced to a minimum a long time before the official stop of construction in
March 2009:
“[…] very few people were left on the site and the operations were
practically stopped, had been stopped a long time ago, because the
level at which we worked in March was very, very low.”55

53

Other capital expenditure, in particular for the drilling of wells also had to be
suspended for the same reasons. As the PwC Due Diligence Report states:
“In 1H09 the lack of funds forced KPM and TNG to suspend most
of their capital investment programs, including construction of the
LPG Plant, drilling of new wells, infrastructure projects (see
DataPack), and to initiate cost cutting initiatives.”56

54

It is thus not the case, as Mr. Stati alleged, that capital investment was curtailed in
reactions to the Republic’s alleged “harassment campaign”.57 Rather, basic financial
necessity, resulting from various factors outside of the Republic’s influence caused
the disruption of operations and further investment.

53

PwC Due Diligence Report, p.17 (Exhibit R-359).
PwC Due Diligence Report, p.23 (Exhibit R-359).
Testimony of Mr. Broscaru, Hearing on Quantum, Transcript Day 2, p.54, lines 8-11.
PwC Due Diligence Report, p.17 (Exhibit R-359).
Testimony of Mr. Stati, Hearing on Jursidiction and Liability, Transcript Day 2, p.44, lines 3-21.

54
55
56
57

16

55

Importantly, as mentioned below, 58 this lack of funding led KPM and TNG to
breach provisions of its annual working programs. In particular, TNG did not meet
its targets for the drilling of new wells in 200859 and 2009, and KPM missed its
targets for 2009 as well.60 The underperformance for the whole of 2009 was already
foreseeable in the first half of 2009, as the companies were already substantially
lagging behind as of that time.61

56

Even more damning, around the same time, it became clear that in order to maintain
production levels as originally planned, future capital expenditure would actually
have to increase markedly. The 2009 Miller Lents Report established that compared
to the 2008 Miller Lents Report:

57

(a)

the estimate for future infrastructure capex increased from USD 36.7 million to
USD 65 million;62

(b)

the estimate for future capex for the development of probable reserves
increased from USD 31.9 million to USD 220.1 million; and63

(c)

the estimate for future capex for the development of possible reserves
increased from USD 76.4 million to USD 136.1 million.64

Ultimately, the situation of KPM and TNG is well described by Professor Olcott:
“While the complainant states that he made a nearly billion dollar
investment in this project […] what one sees instead is evidence of
an increasingly financially troubled investment, in which the
principals seem to have put in very little funding of their own, and
in which the project seemed designed to maximise income for the
principals that could not be taxed by the Kazakh government
[…]”65

58
59
60

61
62

63
64
65

See below Part II, I.
PwC Due Diligence Report, p.25 (Exhibit R-359).
Cf. Testimony of Mr. Lungu, Hearing on Quantum, Transcript Day 1, p.186, lines 10-18: “Q. Did any of the
Kazakhstan Government's actions that the claimants are complaining about in this case interfere at all with the
companies' capital development programmes -- and by "the companies" I mean KPM and TNG -- interfere with
their capital development programmes in Kazakhstan? A. Well, it did. As it is known already, we did not do the
capital investment programme that we had for both KPM and TNG in 2009 […]”.
PwC Due Diligence Report, pp.25 et seq. (Exhibit R-359).
Miller Lents Report 2008, Attachment 6 (Exhbit R-348) and Miller Lents Report 2009, Attachment 5 (Exhbit R349).
Miller Lents Report 2008, Exhibit 20 (Exhbit R-348) and Miller Lents Report 2009, Exhibit 20 (Exhbit R-349).
Miller Lents Report 2008, Exhibit 21 (Exhbit R-348) and Miller Lents Report 2009, Exhibit 21 (Exhbit R-349).
First Expert Report of Professor Olcott, para. 162.

17

VIII. Entirely legal tax demands added to the cash constraints and caused the
horrendous Laren loan
58

In Summer of 2009, the cash situation finally became unbearable for KPM and
TNG. In June 2009, the companies had to comply with tax demands from the state.
Moreover, Tristan had to comply with interest payment obligations under the Tristan
notes.66 This ultimately caused Claimants to take out the so-called Laren loan. This
35% loan completely overburdened the companies with debt.

59

Importantly, Claimants cannot seriously reproach the Republic for this development:
(a)

Claimants cannot reproach the Republic for the tax demands or the timing
thereof. The tax demands in question, relating to the so-called excess profits
tax, amounted to USD 11.2 million for KPM and USD 20.8 million for TNG.67
At the Hearings, Mr. Lungu had to admit that these tax demands were entirely
legal.68

(b)

Moreover, Claimants cannot reproach the Republic for interest on the Tristan
notes becoming due around the same time.

(c)

Finally, as outlined above, Claimants cannot reproach the Republic for the
financial troubles already existing in June 2009. These had nothing to do with
the Republic’s actions and were mainly due to the financing structure
implemented by Claimants, the drops in prices and demand, and the
impossibility to obtain financing at normal rates during the crisis.

60

The terms of the Laren loan were, as Mr. Stati described them,69 terrible. The loan
itself had a principal of USD 60 million, an interest rate of 35% and a term of six
months.70 KPM and TNG had to guarantee the fulfillment of the loan obligations by
Laren. 71 Moreover, Tristan issued new notes in a nominal amount of
USD 111.1 million and handed them to Laren in return for a payment of a mere
USD 30 million.72 The remaining USD 30 million from the note issuance were used

66

Cf. Respondent’s Rejoinder on Jurisdiction and Liability, paras. 759 et seqq.
Tristan Oil Ltd. Annual Report FY 2009, p. 4 (Exhibit R-37.6).
Testimony of Mr. Lungu, Hearing on Jurisdiction and Liability, Transcript Day 1, p.213, lines 3-4.
Second Witness Statement of Mr. Stati, para. 43.
Tristan Oil Press Release dated 19 June 2009 (Exhibit R-268).
Cf. FTI Consulting Supplemental Expert Report, para. 3.5.
PwC Due Diligence Report, p.21 (Exhibit R-359).
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to provide credit to Montvale,73 so as to ease Montvale’s payment troubles described
above.74
61

This financing arrangement was ultimately too burdensome for KPM and TNG.

IX.

Claimants deliberately chose to withdraw cash from KPM and TNG

62

Towards the end of 2009, Claimants started to withdraw cash from KPM and TNG,
essentially giving up on the companies and trying to get as much money out of
Kazakhstan as possible.

63

To begin with, the management of KPM and TNG decided to extend the payment
terms for Stadoil and General Affinity, two related parties described in the 2009
annual report of Tristan as the companies’ largest customers. The amounts in
question at the end of 2009 stood at nearly $150 million.75 Instead of ensuring that
this amount of money would go straight to troubled KPM and TNG, Claimants
forewent the immediate repayment. As Deloitte have stated, from an economic
viewpoint, this is equal to granting a loan and thus to siphoning monies out of a
company.76

64

In addition, KPM declared a dividend in the amount of USD 52.6 million at the end
of 2009, and another dividend in the amount of USD 19.4 million at the beginning of
2010.77 These funds went straight to KPM’s 100% shareholder Ascom.

65

In their written submissions, Claimants had concealed these dividend payments from
the Tribunal. The Republic first had to point out the payments78 before Claimants
for the first time admitted to them at the Hearing on Jurisdiction and Liability. As
Mr. Lungu told the Tribunal in direct examination, Claimants had allegedly effected
the payments based on the assumption that there was a harassment campaign by the
state and since they wanted to “protect” what they could still protect at the time.79 It
is most remarkable that Claimants would try to conceal such a central element of the
case, the decision to deliberately withdraw from Kazakhstan, from the Tribunal.

73

PwC Due Diligence Report, p.21 (Exhibit R-359).
See above Part II, A.4.
Tristan Oil Ltd. Annual Report FY 2009; F-2 (Exhibit R-37.6). See also First Expert Report of Professor Olcott,
para. 168.
Deloitte & Touche Supplemental Expert Report, para. 336.
Tristan Oil Ltd. Annual Report FY 2009; F-37 (Exhibit R-37.6).
Respondent’s Rejoinder on Jurisdiction and Liability, paras. 767 et seqq.
Testimony of Mr. Lungu, Hearing on Jurisdiction and Liability, Transcript Day 1, p.202, line 20 - p.203, line 6.
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66

In any event, given the above described development, the Republic submits that
Claimants’ decision had nothing to do with any perceived harassment campaign.
Rather, Claimants had to realise that KPM and TNG had failed because of a lack of
funding and were to ultimately face contract termination due to non-performance.
Claimants simply decided to get as much money out of the country as possible and
to blame the Republic for the remaining losses. This is evidenced not least by the
fact that Claimants had engaged legal counsel for advice on the investment treaty
claim already in 2009. 80 In fact, blaming losses on governments and initiating
arbitration cases against them seems to be a regular part of Mr. Stati’s business, as
can be seen from the claim brought by his company against the regional government
of Kurdistan.81

67

In the end, this deliberate decision by Claimants worsened the companies’
underfunding even further, until the Republic had to terminate the subsoil use
contracts because of violations of the contract terms.82

X.

Claimants did not prove their causation case

68

Claimants have failed to prove their causation case.

1.

Relevance of inspections and investigations

69

The cornerstone of Claimants’ causation case is the allegation that the inspections
and investigations started in October 2008 had consequences of such severety that
they basically deprived KPM and TNG of their value. To that end, Claimants’
witnesses made some hugely exaggerated allegations in their written statements
according to which the inspections and investigations supposedly “took up most of
the time and energy of the in-country management and employees of KPM and
TNG”,83 “greatly interfered with our abilities to carry out necessary and day-to-day
business operations” 84 , transformed the companies into “companies whose sole
function was to answer to answer requests from various Government officials and to
write reports”85 or made it necessary that “approximately 80% of the accounting
and finance staff in particular had to divert their attention away from their normal

80

Testimony of Mr. Stati, Hearing on Jurisdiction and Liability, Transcript Day 2, p.21, lines 3-5.
Third Expert of Professor Olcott, para. 62.
See below Part II, I.I.
First Witness Statement of Mr. Pisica, para. 11.
First Witness Statement of Mr. Romanosov, para. 26.
Second Witness Statement of Mr. Stati, para. 15.

81
82
83
84
85
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duties because they were solely devoted to responding to requests from the Financial
Police”86
70

However, none of Claimants’ witnesses was able to specify in any way what KPM’s
and TNG’s personnel could not do because of the alleged distraction by inspections
and investigations. Moreover, at no point have Claimants themselves mentioned
specific measures KPM and TNG could not implement because inspections and
investigations took up too much time.

71

Rather, Mr. Lungu admitted at the Hearing on Quantum, under direct examination,
that there were no such specific effects:
“Q. Did the Kazakhstan Government prevent KPM and TNG from
producing and selling any oil and gas during this time period?
A. Well, there was no direct interference into our oil and
condensates contracts.”87

72

Moreover, Mr. Cojin stated under direct examination that:
“the financial police came from time to time to our office - they
could not disturb us too much often we were very busy with
production (…)”.88

73

This in itself undermines Claimants’ argument completely.

74

Moreover, it is undisputed that KPM and TNG continued producing oil and gas in
significant amounts during the inspections and investigations. As Deloitte have
shown, KPM and TNG created sizeable cashflows in the period between the
valuation dates, 89 which naturally includes the time of inspections and
investigations. Against this background, Claimants’ allegations become patently
absurd: Oil and gas production is a complex process, requiring constant oversight,
maintenance and management. The fact that Claimants were able to continue with
the production process clearly proves that the interference that they allege to have
occurred was not so severe as to stop KPM and TNG from functioning. As shown

86
87
88
89

Second Witness Statement of Mr. Cojin, para. 13.
Testimony of Mr. Lungu, Hearing on Quantum, Transcript Day 1, p.183, lines 6-10.
Testimony of Mr. Cojin, Hearing on Jurisdiction an Liability, Transcript Day 3, p. 31, lines 9 -10.
Deloitte & Touche Supplemental Expert Report, paras. 333 et seqq.
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above, 90 any drop in production and profitability was merely due to the reduced
prices and demand in the second half of 2008.
2.

Relevance of pre-emptive rights waiver issue

75

As part of their causation arguments, Claimants also rely91 on the INTERFAX press
item of 18 December 200892 which publicised the MEMR’s concerns regarding the
pre-emptive rights waiver issue. The Republic has already shown in its prior
submissions that this press item was not the result of an MEMR “press release” and
that it cannot be attributed to Kazakhstan.93 Claimants have not provided any proof
to the contrary. Moreover, Claimants have failed to prove that the press item had the
dire consequences that they allege it had, in particular that the Credit Suisse loan
facility under negotiation at the time fell through because of this press item.

76

To begin with, Claimants’ argument is based on the testimony of Mr. Lungu94 who,
as will be shown below in detail,95 has been proven to have misstated the truth in his
testimony on numerous occasions. Moreover, Mr. Lungu can naturally not know
about the motives of Credit Suisse and is only in a position to speculate – which he
gladly does but which does not lend any credibility to Claimants’ suggestions.
Notably, Claimants have chosen to rely on Mr. Lungu only and to not put forward a
witness from Credit Suisse. Such witness could indeed give reliable evidence on
Credit Suisse’s motives. The fact that Claimants preferred to not provide the
Tribunal with such reliable evidence demonstrates the credibility of their claims.96

77

Moreover, from a substantive perspective, a look at the Tristan note course at the
time reveals that the Credit Suisse loan facility was unrealistic from the start. On
14 October 2008, the Tristan note course stood at USD 65.125 for a nominal value
of USD 100; this translates to a yield to maturity of 26.319%.97 In other words, on
14 October 2008 and thus prior to any market reaction to the alleged government
harassment, the markets assumed that an interest rate of 26.319% was appropriate
given the risks connected to the operations of KPM and TNG. In the following, the
yield to maturity increased further, reaching 45.666% on 18 December 2008, the

90

See above Part II, A.
Claimants’ Reply on Jurisdiction and Liability, paras. 228 et seqq.
INTERFAX press item dated 18 December 2008 (Exhibit C-141).
Respondent’s Rejoinder on Jurisdiction and Liability, para. 750.
Second Witness Statement of Mr. Lungu, para. 7.
See below Part II, C.II.
Cf. already Respondent’s Rejoinder on Jurisdiction and Liability, para. 749.
FTI Consulting Expert Report, Exhibit E, p.20.

91
92
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94
95
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97
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date of the INTERFAX press item. Importantly, at no time was the yield to maturity
at a rate of 15%, as had apparently been targeted during negotiations between Credit
Suisse and Claimants.98 The rate of 15% was thus unrealistic from the start.
78

Against this background, it seems more likely that there were compelling
commercial reasons that stopped Credit Suisse from going through with the loan
facility agreement rather than any intervention by the Republic. Given that obtaining
financing during the financial crisis was close to impossible,99 this does not come as
a surprise.

98

99

Email from A. Petrosius to A. Lungu, with attachment of Indicative Term Sheet from Credit Suisse dated
5 December 2008 (Exhibit C-521).
Cf. Testimony of Mr. Rosen of FTI, Hearing on Quantum, Transcript Day 4, p.171, lines 20-23: “I don't know if
everyone remembers the liquidity crisis post-Lehman, but banks froze. There had to be massive government
intervention to unblock the freeze in the credit markets.”
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B.

Claimants could not sell KPM and TNG because the companies
were unattractive targets and because of the severe
deterioration in the economic environment

79

With their Rejoinder on Jurisdiction and Liability, Claimants for the first time
concocted at story of a harassment campaign by the Republic allegedly aimed at an
ultimate takeover of KPM and TNG by KMG. 100 In the course of this supposed
harassment campaign, the Republic purportedly hindered the sale of KPM and TNG
to other market participants.

80

In actual truth, the facts of this case are quite different. Quite apart from the fact that
no harassment campaign existed,101 KPM and TNG were no attractive targets in the
first place – as the lack of interest from market participants and the failed sales
attempts by Claimants demonstrate. Claimants’ failure to sell the companies thus
had nothing to do with the Republic’s actions but rather only with the lack of
commercial attractivity of KPM and TNG.

I.

The bidding process as a whole demonstrates a lack of interest from
market participants in the acquisition of KPM and TNG

81

The Republic has already demonstrated in prior submissions that the bidding process
for the sale of KPM and TNG, called Project Zenith, showed disappointing reactions
from the markets.102

82

To begin with, of 129 market participants contacted by Renaissance Capital, and of
41 market participants provided with the Renaissance Capital Information
Memorandum,103 only 8 came back with an indicative, non-binding offer.104 In other
words: 88 market participants contacted had no interest in the project whatsoever
and 33 market participants provided with the Renaissance Capital Information
Memorandum decided upon review that the companies were not attractive.

100
101
102
103
104

Claimants’ Reply on Jurisdiction and Liability, paras. 374 et seqq.
See below Part II, J.
Respondent’s Rejoinder on Jurisdiction and Liability, paras. 783 et seqq.
Cf. Project Zenith – Overview of Non-Binding Offers dated 27 September 2008, p.3 (Exhibit C-17).
Cf. Indicative offers submitted by Claimants as Exhibits C-18, C-19, C-71, C-72, C-73, C-74, C-75 and C-76.
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83

Moreover, of the 8 bidders that made a non-binding offer, none were ultimately
willing to risk their own money and submit a binding offer. Five of these bidders,
when recontacted in the so-called Phase II of Project Zenith in February 2009,
decided to not even look into the matter any further.105 Presumably, these bidders
decided to not go forward with the process because of the consequences of the
financial crisis, which at the time was depressing economic activity all over the
world. The example of OMV is illustrative in that regard. As Mr. Seitinger stated:
“And we have not submitted a revised indicative bid, but the main
reason for us was we had capex constraints and we did not want to
spend capital for another -- for a major investment at that time, a
major acquisition at that time.”106

84

Interestingly, at the Hearing on Quantum, Claimants chose to not even question
Mr. Seitinger on OMV’s motives for not pursuing the matter further.

85

Of the three remaining bidders, two looked at the information in the data room and
soon withdrew from the process. 107 This clearly demonstrates that while these
bidders may have needed a bit more time and information to realise it, they too
ultimately found KPM and TNG unattractive.

86

This initially left only TOTAL E&P as a bidder. Later, KMG EP also re-entered the
process. In addition, in July 2009, representatives of KNOC visited Claimants for
two days in Bucharest to listen to some presentations. None of these companies
ultimately made a binding offer. The reasons for this will be addressed in more detail
in the following sections.

II.

The Republic did not interfere with Claimants’ attempts to sell KPM
and TNG

87

In these proceedings, Claimants have made two equally incorrect statements as to
how the Republic allegedly interfered with the sale of KPM and TNG by Claimants.
For one, Claimants have alleged that state authorities directly spoke to potential
buyers and allegedly discouraged them from going through with a purchase.
Moreover, Claimants have suggested that the Republic’s actions in general had a
negative effect on the alienability of KPM and TNG. As will be shown in the

105

Cf. Claimants’ Statement of Claim, para. 185.
Testimony of Mr. Seitinger, Hearing on Quantum, Transcript Day 4, p.189, lines 8-12.
Cf. Claimants’ Statement of Claim, para. 186.
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following, both arguments are untenable. Contrary to Claimants’ allegations, the
Republic never interfered with Claimants’ attempts to sell KPM and TNG and none
of the Republic’s actions had any influence on the alienability of the companies.
1.

No direct interference

88

Claimants’ main accusation regarding the second phase of Project Zenith is the
allegation that state authorities directly deterred KNOC and TOTAL E&P from
going through with a purchase of KPM and TNG. As the Hearings confirmed, this
accusation is ludicrous: During the examination of the various witnesses, Claimants
completely failed to prove their accusations. At the same time, the Republic
positively proved that no state authority ever discouraged KNOC or TOTAL E&P
from going through with a purchase and that rather, there were important
commercial reasons that stood in the way of a purchase of KPM and TNG.

89

Importantly, the reasons for which KNOC and TOTAL E&P chose not to go through
with a purchase of KPM and TNG are illustrative of the various problems the
companies were facing and are thus also important in determining the fair market
value of KPM, TNG and the LPG Plant and in analysing the alleged opportunity lost
with regard to the Contract 302 Properties.

a)

Claimants failed to prove that state authorities deterred KNOC and TOTAL E&P from
purchasing KPM and TNG

90

Claimants’ accusation that the state discouraged KNOC and TOTAL E&P to go
through with the purchase of KPM and TNG was built solely on the testimony of
Messrs. Stati and Lungu.108 As the Republic will demonstrates below, the testimony
of both of these individuals is completely unreliable. 109 Both have shown to be
willing to twist the facts on numerous occasions so as to make the facts fit their
claim. There is no reason to believe them in this particular instance.

91

However, even if one were to take Messrs. Stati’s and Lungu’s testimony by its face
value, it would still fall short of proving any influence by the Republic’s authorities
on the prospective buyers. Their testimony essentially boils down to the statement
that KNOC and TOTAL E&P allegedly indicated no serious concerns, allegedly told
Claimants that they would have to speak to the Kazakh authorities and then did not
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Second Witness Statement of Mr. Stati, paras. 22 et seq.; First Witness Statement of Mr. Lungu, paras. 57, 60;
Testimony of Mr. Lungu, Hearing on Jurisdiction and Liability, Transcript Day 1, p.219, line18 - p.220, line 15.
See below Part II, C.I and II.
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go through with the purchase.110 Thus, Claimants do not even allege to have directly
witnessed any contact between KNOC and TOTAL E&P on one side and Kazakh
authorities on the other. Given Claimants astounding ability to illegally obtain
internal government correspondence, this complete lack of proof is telling in itself.
Moreover, Claimants do not even care to specify which of the various Kazakh state
bodies allegedly spoke to the two companies. Claimants’ claims are thus completely
unsubstantiated and they have failed completely to prove the “facts” they have
alleged. This alone is fatal to Claimants’ claim, given that the onus to prove state
interference is of course with Claimants.
b)

The Republic proved that KNOC and TOTAL E&P abstained from a purchase of
KPM and TNG for purely commercial reasons

92

Unlike Claimants, the Republic did prove its case. Dr. Kim of KNOC and Mr.
Chagnoux of TOTAL E&P testified in a clear and convincing manner that no state
authority ever deterred either company from purchasing KPM and TNG. Rather,
purely commerical reasons were behind both companies’ decisions. As Dr. Kim
stated:
“Q. […] Did Korean National Oil Company ever speak to the
Kazakh authorities about the purchase of the two companies, KPM
and TNG?
A. No.
Q. Did the Kazakh authorities ever try to discourage you from
buying those companies?
A. No. That decision for us to withdraw from the bid process was
purely based on KNOC's decision after their review of relevant
information and also the management presentation and the
material provided to us in Bucharest back in July 2009.”111

93

Further, as Mr. Chagnoux confirmed:
“Q. We heard in this arbitration that Total left the project after
speaking with the Kazakh authorities.

110
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Second Witness Statement of Mr. Stati, paras. 22 et seq.; First Witness Statement of Mr. Lungu, paras. 57, 60;
Testimony of Mr. Lungu, Hearing on Jurisdiction and Liability, Transcript Day 1, p.219, line18 - p.220, line 15.
Testimony of Dr. Kim, Hearing on Jurisdiction and Liability, Transcript Day 6, p.8, line 21 - p.9, line 6.
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A. We never did.”112
94

While the decision of both companies was ultimately the same, the circumstances
and reasons were quite different. Both Dr. Kim and Mr. Chagnoux set out these
reasons in an open and convincing manner and clearly disproved Claimants
unsubstantiated speculations. In so doing, Dr. Kim and Mr. Chagnoux also identified
significant problems in exploration and development that Claimants chose to ignore
in this arbitration.

aa)

KNOC’s decision not to pursue a purchase

95

The involvement of KNOC can be summarised as follows:
(a)

On 26 September 2008, during Phase I of Project Zenith, KNOC submitted an
indicative bid.113 As explained below,114 the main driver of KNOC’s valuation
was the assumption that higher export prices could be achieved – with this
assumption being based solely on the statement in the Information
Memorandum referring to the negotiations for the KazAzot Tripartite
Agreement and the alleged possibility to achieve “netbacks significantly
higher than those available domestically”.115

(b)

In November 2008, Renaissance Capital asked KNOC to revise their bid. From
then onwards, no further progress was made.116

(c)

In July 2009, representatives of KNOC visited Claimants in Bucharest for a
meeting and a presentation on the companies KPM and TNG. 117 Claimants
strongly exaggerate the extent and importance of this meeting. While
Claimants’ counsel insinuated that KNOC and Claimants had entered into
actual negotiations, thus implying that KNOC had showed serious interest,
Dr. Kim was quick to point out that this was not the case:
“Q. In July 2009, when your company resumed negotiations with
the sellers regarding these assets, were you aware at that time that
the general manager of Kazpolmunay had been arrested on

112
113

114
115
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Testimony of Mr. Chagnoux, Hearing on Jurisdiction and Liability, Transcript Day 4, p.10, lines 10-12.
Indicative Offer for Project Zenith from Korea National Oil Corporation dated 26 September 2008, p.3 (Exhibit C18).
See below Part IV, G.I.
Project Zenith – Information Memorandum by Renaissance Capital, p.10 (fifth bullet point) and p.24 (Exhibit C70).
Testimony of Dr. Kim, Hearing on Jurisdiction and Liability, Transcript Day 6, p.4, lines 8-11.
Testimony of Dr. Kim, Hearing on Jurisdiction and Liability, Transcript Day 6, p.7, lines 6-16.
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charges of illegal entrepreneurial activity by the Kazakhstan
Government?
A. Let me make a correction to part of your question. In July 2009
KNOC did not re-enter the negotiations. At that time we were
listening to the management presentations that were prepared for
us, and we looked first at the relevant material. And I was not
aware of that arrest.”118 (emphasis added)
(d)

In fact, all that KNOC did was send some representatives over to Bucharest for
two days, listen to a presentation and look through some relevant
documents.119

(e)

After having done so, KNOC decided not to pursue a purchase of the
companies. The reasons for doing so were purely commercial, as Dr. Kim
explained under cross-examination:
“Q. At that point in time, after that meeting in Bucharest, you were
interested in moving forward with the acquisition, weren't you?
A. No. Upon listening to the management presentation and being
provided materials, we discovered that there were serious
problems to the project from a commercial perspective.”120
“Q. So is it your testimony that neither you nor Merrill Lynch
conducted any analysis of the legal issuesand political issues that
faced these companies in the summer of 2009?
A. Again, let me explain why we did not proceed with this. The
assets in question were gasfields, and gasfields require a prior
sales agreement in place in order to establish any market value on
those assets. But there were no sales contracts with regard to these
assets in question, and it was impossible to formulate any kind of
market price or market value on that. And that was the prime
commercial reason, as I mentioned earlier, why we did not further
proceed with this deal.”121 (emphasis added)

(f)
118
119
120
121

In re-direct examination, Dr. Kim expanded on this point:

Testimony of Dr. Kim, Hearing on Jurisdiction and Liability, Transcript Day 6, p.14, lines 15-20.
Testimony of Dr. Kim, Hearing on Jurisdiction and Liability, Transcript Day 6, p.14, lines 4-14.
Testimony of Dr. Kim, Hearing on Jurisdiction and Liability, Transcript Day 6, p.15, lines 13-19.
Testimony of Dr. Kim, Hearing on Jurisdiction and Liability, Transcript Day 6, p.18, line 24 - p.19, line 11.
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“For oil reserves and oilfields, we are dealing with crude oil,
which is rather easy to store and also ship in itself. But for gas, you
cannot put a price on it without any pre-established gas sales
agreements in place, and that is international practice and norms
with regard to the distribution of energy products. So, since there
weren't any gas sales agreements in place with regard to this deal
in question, we were not able to place a value on that deal. So after
that visit to Bucharest in July 2009, we no longer progressed
further with this deal.”122
96

To summarise: KNOC had never entered into actual negotiations with Claimants for
the purchase of KPM and TNG but merely listened to a presentation and looked
through some documents over the course of two days. Further, KNOC refrained
from pursuing the matter because there were serious commercial reasons speaking
against a purchase, namely the alarming lack of gas sales contracts in the Summer of
2009. Against this background, there can be no doubt that the Kazakh authorities had
nothing to do with KNOC’s decision.

97

On a separate note, it is clear that the problem of lacking gas contracts identified by
KNOC would have deterred any potential buyer from pursuing a purchase of KPM
and TNG. Any consideration of fair market value must hence take this problem into
account.

bb)

TOTAL E&P’s decision not to pursue a purchase

98

The situation of TOTAL E&P was somewhat different. Unlike KNOC, TOTAL E&P
had indeed been scrutinising a potential purchase of KPM and TNG for a longer
time. Nonetheless, there can be no doubt that at the end of this process,
TOTAL E&P decided not to go through with a purchase for purely commercial
reasons. As Mr. Chagnoux explained at the Hearing on Jurisdiction and Liability,
TOTAL E&P’s interest in the project related to the Contract 302 Area,123 namely the
potential for exploration of what Claimants have dubbed the “Interoil Reef”.
However, after a serious and thorough geological assessment, TOTAL E&P realised
that the chances of making a commercially viable discovery of hydrocarbons on this
“Interoil Reef” were far too dismal to justify a purchase of KPM and TNG.124

122

Testimony of Dr. Kim, Hearing on Jurisdiction and Liability, Transcript Day 6, p.22, lines 9-19.
Testimony of Mr. Chagnoux, Hearing on Jurisdiction and Liability, Transcript Day 4, p.8, line 5 - p.9, line 2.
TOTAL E&P formally notified Claimants of their decision to no longer proceed with Project Zenith with a letter
dated 24 July 2009 (Exhibit C-296).
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99

This becomes perfectly clear from an e-mail that Philippe Mallard, TOTAL E&P’s
geologist in charge of the Contract 302 analysis, sent to Radu Constantin of Ascom
on 16 June 2009. 125 The e-mail consisted of a couple of comments on TOTAL
E&P’s findings which clearly showed TOTAL E&P’s serious concerns about the
chances of development. Inter alia, Mr. Maillard alluded to the following of TOTAL
E&P’s findings:
(a)

“closure is not very well controlled and located outside of the 3D but existing
2D lines seem to indicate that closure should exist” – this statement
demonstrates that closure of the structure – the essential prerequisite for a trap
containing hydrocarbons – cannot be seen on the 3D seismic study provided by
Claimants and that only a much less reliable 2D data set gives some indication
as to the existence of closure. In other words, TOTAL E&P found that the
existence of closure was highly uncertain.126

(b)

“we do not have enough data and well correlation to give an exact age to this
reef (Lower Carboniferous?- Devonian?- both?) – this statement shows that
TOTAL E&P could not determine the age of the reef and, consequentially, its
exact depth. Depth is however decisive to estimate future well costs and thus
an important cost factor overall.127 Moreover, at certain depths, drillability as
such becomes questionable. In particular, the depths at which the “Interoil
Reef” was suspected required special equipment, as even the Claimants
acknowledged by allegedly purchasing a (still inadequate)128 drilling rig from
Georgia.129

(c)

125
126

127
128
129

“we do see a strong risk associated with the top seal. We map faults crossing
the Permian-carboniferous section down to the mounded anomaly. […] the
presence of hydrocarbon at the Permian and triassic level above (Munabay)
could be an expression of a leak through this fault” – with this statement,
TOTAL E&P indicate their strong concern that even if there was closure, the
trap for the hydrocarbons could be damaged because of faults cutting through
the structure. This would lead to the hydrocarbons migrating to the surface,

E-mail from TOTAL E&P to Ascom dated 16 June 2009 (Exhibit C-710).
For GCA’s similiar findings regarding the impossibility to determine full closure, cf. GCA Third Expert Report,
paras. 114, 141.
For GCA’s considerations regarding depth and associated costs, cf. GCA Third Expert Report, paras. 118 et seqq.
GCA Third Expert Report, para. 209.
Cf. Testimony of Mr. Stati, Hearing on Quantum, Transcript Day 2, p.84, lines 3-19.
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leaving a dry hole. 130 Drilling such a dry hole would obviously be a huge
waste of resources no serious investor would want to risk.
100

Prudently, upon identifying all of these risks, Mr. Mallard asked for additional
information regarding lithology, paleogeography and geochemical analysis,131 in the
hope that this could dispel their doubts. Claimants never alleged that they gave
TOTAL E&P any of this information. In fact, as later internal TOTAL E&P
correspondence shows, the information was never provided.132 Consequentially, it
could not come as a surprise to Claimants that TOTAL E&P ultimately gave up on
the project.133
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Under cross-examination, Mr. Chagnoux pointedly summarised the contents of
Mr. Mallard’s e-mail as follows:
“You know, from my experience in the oil industry, when I read
this email, I would never take it as a good news. It is polite, it is
asking questions, but basically it is saying: we were trying to find
out a large structure, and the risk appears to be too big, so unless
you can help us with more data, we are going nowhere.”134

102

Importantly, Mr. Mallard’s e-mail to Mr. Constantin does not even contain all of the
risks TOTAL E&P ultimately identified and that led it to abstain from any interest in
exploring the alleged “Interoil Reef” in the end. An internal e-mail sent by
Mr. Mallard one month after his e-mail to Mr. Constantin identifies the following
further points:135
(a)

130
131
132

133
134
135
136

“Crest of structure at about 7200m.” – this shows that TOTAL E&P in the
end assumed the Interoil Reef to be considerable deeper than what Claimants
now allege. 136 Drilling to 7,000m and beyond is technically highly difficult
and expensive.

Regarding the risks connected to faulting, cf. also GCA Third Expert Report, paras. 116, 151.
E-mail from TOTAL E&P to Ascom dated 16 June 2009 (Exhibit C-710).
E-mail by Mr. Mallard to TOTAL E&P colleagues dated 15 July 2009 (Exhibit R-360). The e-mail repeats the
earlier e-mail to Mr. Constantin and adds additional information. Below Mr. Mallard’s request for additional
information sent earlier to Mr. Constantin, it is stated “The operator is not in a position to provide us with this
information”.
Letter by TOTAL E&P to Renaissance Capital dated 24 July 2009 (Exhibit C-296).
Testimony of Mr. Chagnoux, Hearing on Jurisdiction and Liability, Transcript Day 4, p.33, lines 8-13.
E-mail by Mr. Mallard to TOTAL E&P colleagues dated 15 July 2009 (Exhibit R-360).
At the Hearing on Quantum, Ryder Scott alleged that under their interpretation of the 3D seismic data set, the
Munaibay-1 well, if drilled to its planned depth of 6,000m.
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(b)

“Estimated total resources are about 1 Tcf with 120 mmbbl condensate (3
panels). The gas excludes 40% inerts (Co2 and H2S).” (emphasis added) – the
remark shows that TOTAL E&P assumed high quantities of H2S to be present
in the gas from the “Interoil Reef”. As GCA have explained, significant H2S
presence in the gas increases the costs of exploration and development
significantly, in particular because the gas containing highly corrosive H2S as
well as CO2 needs to be channeled through pipelines made of corrosion
restistant alloys (CRA).137

(c)

“Contractually, this block is extended to 2 years with work obligations that do
not correspond to a Devonian theme.” – this comment is particularly
interesting. For one, it proves that TOTAL E&P were assuming that
Contract No. 302 had been extended for two years. Presumably, this is what
Claimants had told them – despite the fact that Claimants themselves had
suspended their exploration activity on the block after 31 March 2009.138 More
importantly, Mr. Mallard identifies the existing working program as a problem.
By stating that the obligations under the working program (presumably the
draft working program submitted by Claimants on 30 April 2009) 139 do not
relate to exploration in the Devonian, i.e. to the exploration of the supposed
reef, he indicates that there are obligations in the working program relating to
shallower horizons in which TOTAL E&P is not interested and on which
TOTAL E&P presumably does not want to spend money.
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After identifying all of these risks and problems, the e-mail ends with an
unequivocal recommendation to abandon the project:
“The recommendation is thus not to continue this matter but to
continue looking into the issue in a more favourable position
(Block 8?).”140

104

Nine days later, TOTAL E&P informed Renaissance Capital that it had dropped the
project. 141 Against this background, there can be no doubt that TOTAL E&P
abandoned Project Zenith for purely commercial reasons and not because of any
alleged interference of Kazakh state authorities.
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Testimony of Mr. Wood of GCA, Hearing on Quantum, Transcript Day 3, p.200, line 3 - p.203, line 1; GCA Third
Expert Report, para. 171.
Cf. Acts on the Unscheduled Inspection of TNG from the Geology Committee dated 16 July 2010 (Exhibit C-315):
“From March 31, 2009 according to the Contract No.302, construction and testing of exploration wells No.1
Eastern Munaibay and No1 Bahyt are suspended.” (p.11 of the English translation, at the top).
Draft Addendum No. 9 to the TNG Tabyl Subsoil Use Contract dated 30 April 2009 (Exhibit C- 168).
E-mail by Mr. Mallard to TOTAL E&P colleagues dated 15 July 2009 (Exhibit R-360).
Letter by TOTAL E&P to Renaissance Capital dated 24 July 2009 (Exhibit C-296).
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105

Further, there can be no doubt that TOTAL E&P, after an extensive analysis,
determined that the “Interoil Reef” and the other Contract 302 Properties were no
opportunity worth pursuing. This fundamentally undermines Claimants’ claim for a
“loss of opportunity” with regard to these properties.

2.

No indirect interference

106

In addition, Claimants have suggested that the Republic indirectly deterred potential
buyers from acquiring KPM and TNG through the actions that, according to
Claimants, form part of the alleged harassment campaign.142 As outlined below,143
the Republic denies any allegation of harassment and maintains that all its actions
were legal as a matter of domestic and international law. Moreover, it is clear from
the Republic’s submissions above144 that the demise of the companies was entirely
due to external circumstances and Claimants’ own actions. The Republic is in in no
way responsible for this development.

142
143
144

Claimants’ Reply on Jurisdiction and Liability, paras. 396, 401 et seqq., 408 et seqq.
See below Part II, J.
See above Part II, A.
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C.

Claimants’ evidence is tainted by explicit lies, incompleteness
and inconclusiveness

107

Claimants are trying to prove a multi-billion dollar claim with the help of witnesses
who lied to the Tribunal, witnesses who made statements regarding events in which
they had no actual personal involvement and witnesses who both lied and made
statements without such firsthand experience.

108

A closer look at the evidence submitted by Claimants’ reveals that in trying to make
the Republic liable for their failed “investment”, Mr. Stati and Claimants’ witnesses
did not only provide too vivid or exaggerated descriptions of events but in many
instances they even demonstrably misstated the truth.

109

It is a very rare occasion in arbitral proceedings that the Claimant himself and his
witnesses are caught lying in an outright manner. The Republic would not make this
serious allegation but for the boldness and blatancy of these lies. The fact that
Claimants are trying to prove their case by lying to the Tribunal speaks volumes
about what kind of “investors” Claimants are. They appear to know little scruples in
trying to shift the blame for their failed business on the Republic.

110

However, Claimants’ witnesses were not only caught lying. In several instances,
Claimants’ “witnesses” made statements regarding events in which they had no
personal involvement. While trying to conceal this in their written witness
statements, Claimants’ witnesses had to concede this under cross-examination.

I.

Anatolie Stati

111

Mr. Stati is the Claimant who was present and testified at both Hearings. Before
testifying, each time he declared to tell the truth and nothing but the truth. Similarly,
in his written witness statements, he had attested to the truth and accuracy of his
statement. Mr. Stati demonstrably breached these declarations.

112

Mr. Stati and Mr. Lungu both alleged that Total and KNOC only withdrew from the
sale process in Project Zenith after they had met and spoken with Kazakh authorities
and that Kazakhstan had presumably told them that it “would not permit a sale”.145
What they presented as fact, was nothing but speculation and defamation. Mr.

145

Second Witness Statement of Mr. Stati, paras. 22 et seq.; First Witness Statement of Mr. Lungu, paras. 57, 60;
Testimony of Mr. Lungu, Hearing on Jurisdiction and Liability, Transcript Day 1, p.219, line18 - p.220, line 15.
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Chagnoux of Total and Dr. Kim of KNOC convincingly testified that no such talks
with Kazakh authorities took place.146
113

In the Hearing on Quantum, Mr. Stati alleged that 3D seismic on an area of 380
square kilometres had been conducted and that after the interpretation it was firmly
decided that Claimants would drill deeply throughout the supposed reef structure.147

114

Mr. Stati inflates the size of the area of the seismic survey from the actual area of
270 km2 to 380 km2. It seems unlikely to be a slip of numbers for someone who
otherwise did not appear to have problems in recalling numbers as exemplified when
Mr. Stati in his testimony reiterated three times that the Munaibay-10 well had
encountered gas “between 5,868 and 5,874 m”.148 Mr. Stati’s allegation that a firm
decision to drill a well on the Interoil Reef had been taken is also proven wrong by a
working programme submitted by TNG at the end of April 2009 which still did not
provide for the drilling of a well to a depth anywhere near the supposed reef.149

115

In the Hearing on Quantum, it also became obvious that either Mr. Stati or Mr.
Broscaru lied with regard to the decision to “postpone” as Mr. Stati calls it or rather
to abandon the LPG Plant project. Mr. Broscaru mentioned in his witness
statement 150 and confirmed in the Hearing on Quantum 151 that he received
instruction from Mr. Stati via Messrs. Cojin and Salagor to suspend all further work
already in the first week of March 2009 and that they then started preserving the
equipment while Mr. Stati alleged that only in May 2009 had he chosen to “postpone
the LPG Plant Project”.152
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Claimants’ ever changing story regarding the failed sale of their companies to
Cliffson is exemplified by Mr. Stati’s statement in the Hearing on Quantum that they
had been contacted in February by a company called Grand Petroleum153 when he
had submitted two witness statement in which he claimed that Claimants had been
contacted by Cliffson in February 2010.154 And again, either Mr. Stati or Mr. Lungu
misrepresented the facts when Mr. Lungu stated that the first relationship with the
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147
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149
150
151
152
153
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Testimony of Dr. Kim, Hearing on Jurisdiction and Liability, Transcript Day 6, p.8, line 21 - p.9, line 6 and
Testimony of Mr. Chagnoux, Hearing on Jurisdiction and Liability, Transcript Day 4, p.10, lines 10-12.
Testimony of Mr. Stati, Hearing on Quantum, Transcript Day 2, p.85, lines 10-15.
Testimony of Mr. Stati, Hearing on Quantum, Transcript Day 2, p.84, lines 21-22; p.90, lines 18-19 and p. 117, line
17.
See below Part IV, C.II.1.
Witness Statement of Mr. Broscaru, para. 27.
Testimony of Mr. Broscaru, Hearing on Quantum, Transcript Day 2, p.52, line 7 - p.53, line 7.
Second Witness Statement of Mr. Stati, para. 40.
Testimony of Mr. Lungu, Hearing on Quantum, Transcript Day 1, p.193, lines 4-7 and lines 9-11; Testimony of
Mr. Stati, Hearing on Quantum, Transcript Day 2, p.99, lines 24-25.
First Witness Statement of Mr. Stati, para. 40; Second Witness Statement of Mr. Stati, para. 27.
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owners of Cliffson started in November 2009155 but Mr. Stati repeatedly alleged that
the negotiations had already started in September 2009.156
117

In direct examination at the Hearing on Quantum, Mr. Stati explained why allegedly
Gazprom had not been an obstacle and referred to a protocol signed by Gazprom,
Gazexport, KazRosGaz and MoldovaGas and Ascom. Apparently in an attempt to
justify the astronomic gas prices applied by his experts, Mr. Stati alleged that it had
been agreed that there would be a “price of $160 at the border of Kazakhstan and
Russia”157. Mr. Stati is proven wrong by the document which Claimants chose to
introduce into the proceedings as a supporting document for FTI that was not
translated into English: As Professor Olcott explains, the protocol “does not specify
the price that would be paid to ASCOM, or the terms of payment. It merely stipulates
that the gas would be in keeping with the existing supply agreement, which was for
Moldovagaz to pay $160 per 1000 cm at the Moldovan border.”158 Thus, the price
was not USD 160 at the Russian-Kazakh border but at the Moldovan-Ukrainian
border, and thus about 2000 km and therefore several dollars of transport costs away
from the price alleged by Mr. Stati.

118

A recurring theme of Mr. Stati’s testimony was to say one thing at one point in time
just to say the opposite a few moments later. For example, when questioned about
his political contacts and in particular about Mr. Luchinskii by counsel for
Claimants, Mr. Stati confirmed that he had strong connections in the Moldovan
politics:
“Mr Luchinskii was the former President of Moldova. Between
1995 and 2000 we met each other, when he became the President.
He supported our project because he was aware that in order to
maintain the energy security of the country, we, as a company,
were capable to implement this project.”159(emphasis added)

119

However, few minutes later, when answering the question of the Republic’s
Counsel, Mr. Stati changed his position to a completely opposite one:
“Q.: That's right. Is it correct, Mr Stati, that your business then is
really dependent on a strong connection to politics and to certain
politicians?”
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158
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Testimony of Mr. Lungu, Hearing on Quantum, Transcript Day 1, p.192, line 20. See also lines 7-11.
Testimony of Mr. Stati, Hearing on Quantum, Transcript Day 2, p.91, line 13, p.92, lines 22-25, p.93, lines 8-13.
Direct examination of Mr. Stat, Hearing on Quantum, Transcript Day 2, p. 86, lines 11-21.
Third Expert Report of Professor Olcott, para. 31.
Testimony of Mr. Stati, Hearing on Jurisdiction and Liability, Transcript Day 2, p.14, lines 2-6.
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A.: Well, you know, I never used the support of politicians in my
business.”160
120

Mr. Stati maintained a similar zigzag course when talking about his alleged
problems in selling gas. In the Hearing on Jurisdiction and Liability, Mr. Stati under
direct examination claimed that Gazprom had been creating problems, 161 revoked
this statement once again under direct examination in the Hearing in Quantum by
alleging that Gazprom had actually supported him,162 just to reconfirm 20 minutes
later under cross-examination that Gazprom that had indeed created problems.163
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Another house of cards consisting of lies relates to Mr. Stati’s interest in CASCo.

122

When asked about his relationship to his company CASCo, Mr. Stati gets entangled
between his own, the other witnesses’ and his counsel’s contradictory statements in
his answer to a direct question from the arbitrator Mr. Haigh.

123

Mr. Haigh confronted Mr. Stati with a contradiction between a written statement
from Mr. Pisica and oral testimony of other witnesses.

124

In fact, Mr. Pisica states in writing that Ascom, and thus essentially Mr. Stati as
Ascom’s 100% shareholder, had sold CASCo:
“So, in May 2000, Ascom created a separate, locally incorporated
oil and gas service company, Caspian Asia Service Company
(“CASCo”). After CASCo became a reputable service company, in
2002, Ascom sold its interest in CASCo to S.A. “GALONICO.”
The latter subsequently sold CASCo to EAST-WEST
INTERNATIONAL S.A, which, to the best of my knowledge,
continues to be the sole owner of CASCo.”164(emphasis added)

125

This written statement was in blatant contradiction with the oral testimony of two
other witnesses, Mr. Lungu and Mr. Broscaru who both testified repeatedly that Mr.
Stati was still the owner of CASCo when CASCo was constructing the LPG plant:

126

In direct testimony, Mr. Lungu stated:
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Testimony of Mr. Stati, Hearing on Jurisdiction and Liability, Transcript Day 2, p.30, lines 1-6.
Testimony of Mr. Stati, Hearing on Jurisdiction and Liability, Transcript Day 2, p.8, lines 16-17.
Testimony of Mr. Stati, Hearing on Quantum, Transcript Day 2, p.86, lines 8-14.
Testimony of Mr. Stati, Hearing on Quantum, Transcript Day 2, p.96, line 7.
First witness statement Pisica, para.6.
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“… apart from CASCo Kazakhstan, which was -- whose beneficial
owner again is Mr. Stati…”165
127

He repeated the same under cross examination:
Q: And CASCo is a company controlled by Mr. Stati; is that
correct?
A: The end beneficial owner, yes, is Mr. Stati.”166

128

Also Mr. Broscaru confirmed in cross examination that Mr. Stati, while building the
LPG plant, was still behind CASCo:
“A:Yes. I was responsible for the construction; I was the leader in
this.
Q: And the LPG plant was built by CASCo?
A: Yes, CASCo carried out the work. But of course they had other
subcontractors because [they] could not cover all the works.
Q: Is it correct that CASCo is a company controlled by Mr Stati?
A: Yes. I can say it is a company that belongs to Mr. President
Stati.”167

129

Mr. Haigh picked up on these inconsistencies and asked Mr. Stati for clarification.
Mr. Stati as the owner of CASCo, whether former or not, should indeed have been
best placed to clarify this issue. Mr. Haigh’s question was direct and unequivocal:
MR HAIGH: When there is reference from time to time in our
record now to CASCo providing services for the construction of the
LPG plant in 2007 and 2008, and into 2009, where you in any way
an owner, through Ascom of CASCo?
A: Even if I were the owner, all transactions were made on the
tender basis, on the basis of tenders, according to the law. But
that’s true that in 2002 we sold our interest in CASCo”168

165
166
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Testimony of Mr. Lungu, Hearing on Quantum, Transcript Day 1, p. 191, lines 6-9.
Testimony of Mr. Lungu, Hearing on Quantum, Transcript Day 1, p. 212, lines 5-11.
Testimony of Mr. Broscaru, Hearing on Quantum, Transcript Day 2, p. 39, lines 6-15.
Testimony of Mr. Stati, Hearing on Quantum, Transcript Day 2, p. 121, lines 4-20.
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130

Having to choose between the version of Mr. Pisica on the one hand and the versions
of Mr. Lungu and Mr. Broscaru on the other hand, Mr. Stati decided for Mr. Pisica
and confirmed vis-à-vis the arbitrator that he had no longer been the owner of
CASCo at the relevant time.

131

Mr. Stati repeated this version also following a question from counsel for the
Republic who made Mr. Stati aware that not only Mr. Lungu and Mr. Broscaru had
testified the opposite of Mr. Stati’s answer to Mr. Haigh, but that also Claimants’
vendor due diligence of 29 August 2008 stated that Mr. Stati at that time was still the
owner of CASCo. What is more, the vendor due diligence reflects that this
information was received from management, that is Mr. Stati himself:
“Dr. Nacimiento: I am quoting from item 2 of page 6. The item is
headed “Related party transactions”, and the second bullet point
reads:
“The Group sources the majority of its procured service and
supplies from Kasco… and from Ascom… We understand from
management that these companies are related parties under the
control of the Group’s owner”.
This is a document from 2008, and we also heard today various
witnesses confirming that you are the owner of CASCo, Mr. Stati,
is that correct?
A: No. CASCo was sold long ago.169
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Mr. Stati then increased the confusion by bringing into play CASCo Sudan (that is,
Caspian Asian Company Sudan) but had again to confirm to Mr. Haigh that CASCo
Kazakhstan alone was involved in the construction of the LPG plant.170
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In an outrageous attempt to somehow repair Mr. Stati’s slip, counsel for Claimants
addressed it at the end of the hearing, actually testifying on behalf of Mr. Stati and
obviously hoping that the Tribunal would ask Mr. Stati again so as to give him an
opportunity to retract his words. Counsel for Claimants brazenly attempted to set
right and make appear as consistent what is in fact an evident and repeated
contradiction in the evidence put by Claimants before this Tribunal:

169
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Testimony of Mr. Stati, Hearing on Quantum, Transcript Day 2, p. 123, lines 5-16.
Testimony of Mr. Stati, Hearing on Quantum, Transcript Day 2, p. 124, lines 9-14.
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“In response to Mr. Haigh’s question, there was an answer given
by Mr. Stati that may have led to a misleading impression that Mr.
Stati did not retain a beneficial interest in CASCo. He testified
absolutely correctly that he was no longer a shareholder in
CASCo. CASCo was sold to a company called East-West
International. East-West International is owned by another
company, and Mr. Stati is the majority shareholder of that
company.
Therefore, consistent with Mr. Lungu’s testimony, consistent with
the fact that in the Cliffson transaction CASCo Kazakhstan was
being offered as an asset in connection that transaction, Mr. Stati
during the relevant time period was a beneficial owner through
several corporate entities of CASCo Kazakhstan….”171
134

As is apparent from the record, Mr. Stati did not testify what his counsel would have
liked. Mr. Stati never said that he was no longer a shareholder and never said that he
was still a beneficial owner of CASCo. Mr. Stati simply repeatedly said the opposite
and he said it in answers to questions from the Tribunal and from counsel for
Respondent. It would be difficult to understand Mr. Haigh’s question to mean that he
was interested in any corporate subtleties rather than whether Mr. Stati still was he
beneficial owner of CASCo.

135

Either both Mr. Lungu and Mr. Broscaru misstated the truth and the same untruth
became part of the vendor due diligence or Mr. Stati failed to answer truthfully to
the Tribunal’s question. It is futile to speculate what prompted Mr. Stati. It is either
Mr. Stati’s general approach to facts and truth. It may also be related to the dubious
practices of CASCo revealed after the companies were taken into trust management
as confirmed by Mr. Khalelov172:
“When KMT took over the trust management, we noticed that in
particular the prices paid to CASCO were much higher than
market prices. For example, the rate for using a cementing truck
was 15500 Tenge per hour which is double the usual rate. The rate
for using a machine for deparaffination was 19400 Tenge per hour
which is even more than double the usual rate. We consequently renegotiated these rates and in many cases we now only pay 50% of
the amount paid in 2010. As of 2012, the rates for a cementing

171
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Hearing on Quantum, Transcript Day 4, p. 195, line 7 - p.196, line 13.
Witness Statement of Mr. Khalelov, para. 3.4.
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truck are 8000 Tenge and the rates for a machine for
deparaffination are 8,000 Tenge per hour.”
136

It can also be part of Mr. Stati’s by now well known practice to disguise and cover
up as much as possible the interweaving of his many companies as well as the cash
flows within his companies. It is this practice that casts a shadow on all of his
activities in Kazakhstan and finally on his claims as such. And this may be the
reason why his counsel tried so hard to bend into shape what is actually beyond
repair. There is no way to make Mr. Stati’s statement consistent with other evidence
in this case and the Tribunal is invited to take due notice of this procedurally
unacceptable attempt by Claimants’ representative.

137

Claimants’ counsel also strangely intervened when Mr. Stati had alleged that he did
not have “a dispute resolution with the local government of Kurdistan”. It is
undeniable that on 3 April 2010, Mr. Stati’s company Komet sent a notice of dispute
to the Regional Government of Kurdistan in order to initiate arbitral proceedings.173
It is further surprising that when intervening, counsel for Claimants supported
Mr. Stati in that no such arbitration existed.174 Counsel for Claimants should know
better as the notice of dispute is signed by Reginald Smith for King&Spalding.
Indeed, Mr. Stati’s right hand, Mr. Lungu’s, signed his second witness statement in
these proceedings a mere three days after he had submitted a witness statement in
order to obtain a order for production of documents in support of the arbitration
against the Regional Government of Kurdistan.175

II.

Artur Lungu

138

Mr. Lungu, Executive Vice President and Chief Financial Officer of Tristan Oil and
Commercial Vice President of Ascom and thus apparently Mr. Stati’s right hand,
was in no way inferior to Mr. Stati when it came to misrepresenting the truth.

139

Mr. Lungu’s probably most striking lie is his written witness statement that the start
up date of Claimants’ LPG Plant had originally been intended to be in 2009, with an
estimated capex requirement of USD 233 million.176
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Notice of Dispute under Production Sharing Agreement dated April 3, 2012 (Exhibit 20 to the Third Expert
Report of Professor Olcott).
Hearing on Quantum, Transcript Day 4, p. 110, line 23 - p.111, line 6.
Affidavit of Artur Lungu in Support of the Application for Subpoena (Exhibit 15 to the Third Expert Report of
Professor Olcott).
First Witness Statement of Mr. Lungu, para. 27.
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140

Under cross-examination, Mr. Lungu had to concede that the original plan could
hardly have been more different. Instead of USD 233 million as alleged by Mr.
Lungu, it had originally been estimated that the LPG Plant would only cost
USD 105 million.177 With regard to delay, the original plan had assumed
commissioning in the third quarter of 2007178 and thus nowhere near 2009 as stated
by Mr. Lungu. There can be no doubt that Mr. Lung sought to create the appearance
that the construction of the LPG Plant had been processing smoothly when in fact it
had been the burial ground of TNG’s money, and thus more importantly of their
creditors’ money, from the very start.

141

Mr. Stati and Claimants’ witnesses Messrs. Lungu and Cojin did not only read their
tale of an LPG Plant that was constructed without delay and without dramatically
exceeded costs to this Tribunal. The same story was presented to KPMG for the
vendor due diligence of Project Zenith and thus to all interested bidders.179

142

Claimants’ version of the failed Cliffson sale (on which FTI heavily rely) is not only
tainted by lies by Mr. Stati. Mr. Lungu sought to create the impression that Cliffson
were a seriously interested bidder by alleging that they had no indication that
Cliffson would want to back away from the transaction.180 This is clearly disproven
by contemporaneous letters drafted by Mr. Stati to Cliffson. 181 In addition, Mr.
Lungu made the baseless allegation that the Aussabayevs had access to and relied on
information from the government, including the KMG EP due diligence, without
independently assessing Claimants’ data room when making an offer - an allegation
that is clearly proven wrong by their offer which bears no resemblance to the value
assumed in the due diligence.182

143

In some instances, Mr. Lungu chose not to openly lie but to withhold material
information instead. Claiming billions of dollars in damages but not disclosing that
Claimants decided to “reward” themselves with generous dividends in the amount of
at least USD 72 million paid by their troubled companies after their valuation date is
disingenuous at best. Only after the Republic had discovered these payments did Mr.
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Ascom LPG Plant - Business Plan, p.2 (Exhibit R-333).
Ibid.
See below Part IV, D.II.
Testimony of Mr. Lungu, Hearing on Quantum, Transcript Day 1, p.197, lines 6-9.
Letter of Ascom and Terra Raf to Cliffson dated 9 March 2010 (Exhibit C-701.1); Mr. Stati’s Letter to Cliffson
dated 15 June 2010 (Exhibit C-701.3).
See below Part IV, G.IV.2.
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Lungu admit that they had effectively starved their already ailing companies of
cash.183
144

Mr. Lungu was particularly evasive when it came to TNG’s gas sales contracts. In
the Hearing on Quantum, the following quote from the Tristan Oil Financial
Statements for the year 2009 was put to Mr. Lungu by counsel for the Republic:
On April 22, 2009, TNG entered into a new gas contract at prices
significantly higher than those offered by MAEK and
AktauGazServise. However, the conditions precedent necessary for
the contract to become effective were not satisfied and the contract
is currently void.”184

145

Mr. Lungu tried to wriggle himself out of telling who this contract was concluded
with and which prices had been agreed on. He even dared to claim that he could not
answer the question because the paragraph, in his opinion, did “not refer to any
contract”185; an excuse so ridiculous that the Chairman had to intervene. It is the
Republic’s belief that Mr. Lungu did not answer the question because he would
otherwise have needed to tell the truth, i.e. that this contract provided for prices far
below those applied by FTI to inflate their valuation of the Tolkyn field and the
“prospective valuation” of the supposed Interoil Reef.

146

Unsurprisingly, Mr. Cojin, TNG’s General Director at the time, jumped on the
bandwagon, claiming that even though TNG’s was desperately looking for
customers for its gas, he would not know about such a contract that had been
considered material enough to be mentioned in the Financial Statements without
knowing who the contract was concluded with.186

III.

Alexandru Cojin

147

In his written witness statement, Mr. Cojin, like many of Claimants’ witnesses, was
apparently asked to portray the inspections of the Financial Police’s as disruptive
and burdensome. For example, Mr. Cojin’s witness statement contains the following
misstatement regarding the inspections: “[t]he presence of the Financial Police at
the offices every day disturbed our staff and made it impossible for the employees to
carry out their normal business functions. This was not a mere “nuisance” as
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See below Part II, IX.
Tristan Oil consolidated financial statements for the year 2009, p. 17 (Exhibit R-37.6).
Testimony of Mr. Lungu, Hearing on Quantum, Transcript Day 1, p.216, line 9.
Testimony of Mr. Cojin, Hearing on Quantum, Transcript Day 2, p.73, lines 18-22.
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Kazakhstan contends. Rather, their requests and inspections completely undermined
the management’s ability to run the companies normally.”187
148

Presumably much to counsel for Claimants’ dismay, it transpired under redirect
examination that this was not true. Mr. Cojin acknowledged that “the financial
police came from time to time to our office - they could not disturb us too often
because we were very busy with production (…)”.188

149

This admission came only shortly after Mr. Cojin had conceded another lie. In his
first witness statement, Mr. Cojin had contended the following with regard to an
inspection by the Geology Committee in the autumn of 2008:
“I accompanied the men and aided the inspection on behalf of TNG
along with my colleague and director, Mr. Salagor, who aided the
inspection on behalf of KPM.”189

150

Under cross-examination he faltered to state that it was “probably too strongly
formulated here that [he] actually attended or accompanied the inspection.”190

151

Eventually, Mr. Cojin had to confess that he had not been present during the
inspection:
“Q: So, just to be clear, you didn’t accompany the inspection team
on their inspection, is that correct?
A: No, I didn’t accompany the inspection team. The inspection
team was working in contact with the specialists of the company,
according to respective areas of their activity. So I did not
participate in the meetings of the group;”191

152

Counsel for Claimants tried to repair this clear contradiction between written and
oral testimony by offering Mr. Cojin a way out of this embarrassing situation:
“Mr Cojin, you stated during your cross-examination that you did
not accompany the inspection teams during the November 2008
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Second Witness Statement of Mr. Cojin, para. 14.
Testimony of Mr. Cojin, Hearing on Jurisdiction an Liability, Transcript Day 3, p. 31, lines 9 -10.
First Witness Statement of Mr. Cojin, para. 4.
Testimony of Mr. Cojin, Hearing on Jurisdiction and Liability, Transcript Day 3, p.25, lines 2-5.
Testimony of Mr. Cojin, Hearing on Jurisdiction and Liability, Transcript Day 3, p.25, lines 6-12.
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geology committee inspection. Do you mean that you did not
accompany those teams to the fields?”192
153

While Mr. Cojin gladly accepted this unconvincing way out,193 he just proceeded to
further contradict himself, this time within his oral testimony. While he had
confirmed under cross examination that he did not participate in the meetings of the
inspection team, prompted by a question on re-direct of counsel for Claimants, Mr.
Cojin suddenly changed his statement again, alleging that he had personally
participated in meetings with the Financial Police.194

154

These meanderings alone speak volumes about Mr. Cojin’s credibility.

155

However, Mr. Cojin did not always meander himself into contradictions or identify
himself to be lying, in some instances, documentary evidence is necessary to unmask
him.

156

Sometimes, this evidence could hardly be more obvious. When Mr. Cojin was
questioned whether he could confirm that during his tenure as General Director of
TNG, the company’s Contract No. 302 expired on 30 March 2009 simply closed his
eyes to reality and replied:
“No, of course not. The contract did not expire at that time.”195

157

Perhaps Mr. Cojin - TNG’s General Director at the time - just was not informed that
Claimants’ even allege that the Republic expropriated Claimants by not extending
the exploration period under Contract No. 302. In any case, Contract No. 302 clearly
expired on 30 March 2009 as evidenced by Supplement No. 5 to Contract No. 302,
the very document Mr. Cojin was looking at when making this statement.196

158

In the Hearing on Quantum, Mr. Cojin as part of Claimants’ campaign of
introducing new evidence in direct examination alleged that TNG were planning to
start drilling a so called Munaibay-3 well on the supposed Interoil Reef in early May
2009.197 In this case, Mr. Cojin’s assertion is proven wrong by TNG’s suggested
working programmes. Not only did the working programme submitted on 14
October 2008 not contain drilling the Munaibay-3 well. 198 Even an amended
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Testimony of Mr. Cojin, Hearing on Jurisdiction and Liability, Transcript Day 3, p.30, lines 11-15.
Testimony of Mr. Cojin, Hearing on Jurisdiction and Liability, Transcript Day 3, p.30, line 15.
Testimony of Mr. Cojin, Hearing on Jurisdiction and Liability, Transcript Day 3, p.31, lines 3-16.
Testimony of Mr. Cojin, Hearing on Jurisdiction and Liability, Transcript Day 3, p.15, lines 23 et seq.
See Contract 302 dated 31 July 1998 (Exhibit C-53).
Testimony of Mr. Cojin, Hearing on Quantum, Transcript Day 2, p.65, lines 12-22.
Application from TNG to the MEMR for extension of Contract No. 302 dated 14 October 2008 (Exhibit C-67).
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working programme which was drafted on 30 April 2009 did not contain such a well
that would drill the supposed Interoil Reef.199
159

Mr. Cojin further asserted that the drilling of this phantom well was supposed to be
conducted with a drilling rig which Claimants’ allegedly (so far there is only
Claimants’ witnesses word for it) had bought in Georgia. He contended that in order
to drill the well at the beginning of May, TNG started transportation of the rig in
December 2009. 200 Apparently, not all Claimants’ witnesses fully understood the
story that Claimants wanted to present in the Hearing on Quantum to make good for
failing to introduce these allegations at a further stage of the proceedings: Mr.
Romanosov squarely contradicted Mr. Cojin by stating that the rig “was not
transported; it just remained where it was (…).”201 The Republic can only guess
who of the two is lying.

IV.

Victor Romanosov

160

Mr. Romansov, Claimants’ technical director, apparently could not resist the peer
pressure among Claimants’ witnesses to misstate the truth.

161

Similar to Mr. Cojin, Mr. Romanosov had asserted in his written witness statement
that the inspections of TNG’s and KPM’s fields and facilities had “greatly interfered
with [their] abilities to carry necessary and day-to-day business operations.” 202
While Mr. Romanosov did not follow Mr. Cojin’s example of unveiling his lies
himself, Mr. Lungu did it for him. When asked whether the Kazakh government had
prevented KPM and TNG from producing and selling any oil and gas, he replied:
“Well, there was no direct interference into our oil and
condensates contracts.”203

162

When discussing the Munaibay-1 well, which Claimants’ had intended to drill to
6000m but failed to drill any deeper than 4700m, it is possible that as a technical
director he felt embarrassed to admit that TNG failed to drill any deeper. However,
professional pride cannot serve as an excuse for making the following misleading
statement with regard to Munaibay-1:
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Draft Addendum No. 9 to Contract No. 302 (Exhibit C-168).
Testimony of Mr. Cojin, Hearing on Quantum, Transcript Day 2, p.65, lines 18-19.
Testimony of Mr. Romanosov, Hearing on Quantum, Transcript Day 2, p.15, lines 17-18.
First Witness Statement of Mr. Romanosov, para. 26.
Testimony of Mr. Lungu, Hearing on Quantum, Transcript Day 1, p.183, lines 6-10.
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“It was drilled to the depth 4,700 metres. This was not the
projected depth; we just stopped drilling there.”204
163

As even acknowledged by Mr. Cojin - otherwise not a great friend of the truth - the
projected depth was not missed by 1300m because TNG “just stopped drilling” but
because they encountered problems they simply could not overcome.205

164

Other statements by Mr. Romanosov make it difficult to discern whether they
originate from incompetence or from a desire to mislead the Tribunal. For example,
suggesting that the mere use of a few more chemicals in the existing Tolkyn facility
would be sufficient to treat the H2S in the gas from supposed the “Interoil Reef”
gas206 is so far detached from the realities of treating potentially lethal levels of H2S
207
that the second appears more probable even for a technical director responsible
for the failure to drill a well to it projected depth.

165

Another statement that demonstrates Mr. Romanosov’s intention to mislead the
Tribunal is his allegation that the roof of the supposed Interoil Reef was at a depth of
around 5000m. He claimed that this is what “[j]udging by the results from our
processing of seismic profiles, we established (…).” 208 Mr. Romanosov did not
clarify whom he referred to as “we” but given the fact that he is not a geologist, it
needs to be assumed that he was referring to Ascom’s own geologists. They,
however, had not assumed a depth of 5000m but a depth between 6,600m and
6,700m.209 Similarly contradicting Ascom’s geologists, Mr. Cojin alleged that the
result of interpretation of the data was that the roof of the structure was somewhere
between 5000 and 6000 metres.210

V.

Grigore Pisica

166

Mr. Pisica submitted two written statements covering issues from various areas of
competence and experience such as Kazakh corporate law, Kazakh criminal law,
technical pipeline issues as well as his opinion on the inspections of the Financial
Police.
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Testimony of Mr. Romanosov, Hearing on Quantum, Transcript Day 2, p.26, lines 7-8.
Testimony of Mr. Cojin, Hearing on Quantum, Transcript Day 2, p.68, lines 18-23.
Testimony of Mr. Romanosov, Hearing on Quantum, Transcript Day 2, p.22, line 15 - p.23, line 6.
See GCA Third Expert Report, paras. 196 et seq.
Testimony of Mr. Romanosov, Hearing on Quantum, Transcript Day 2, p.6, lines 1 - 5.
Internal Ascom Memorandum on the Tabyl Block, p.3 (Exhibit R-382).
Testimony of Mr. Cojin, Hearing on Quantum, Transcript Day 2, p.72, lines 7-11.
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167

Under cross examination, however, he had to admit that he is not a qualified Kazakh
lawyer. 211 Therefore, all the views he expressed are merely his personal opinions
which are irrelevant for purposes of this arbitration. The same applies to his
statements on technical pipeline issues which are outside of the competence of any
lawyer.

168

In addition, Mr. Pisica - after some wriggling - finally had to admit that he actually
oversaw his duties from outside of Kazakhstan, flight hours away.212 Thus, none of
his statements regarding the inspections are based on his own experience. In fact,
Mr. Pisica testifies about the inspections he did not participate in:
“Q: Were you present during those inspections?
A: No, I did
inspections…”213

169

not

personally

participate

during

these

Regarding the inspection by the Geology Committee, in relation to which he had
testified in writing that the Financial Police behaved improperly 214 , he had to
concede that he had not actually witnessed them personally:
“Q: But you were not present at the specific inspection, that’s
correct, right?
A: No, I was not in the office, I was not in the town of Aktau”215

170

And also with regard to the 6 May 2009 inspection, Mr Pisica had to confirm that he
was not present, providing an astonishing and bizarre explanation:
“Q: Were you present during the search of 6 May 2009?
A: Physically, I was not present, but virtually I was. In a virtual
sense I was there.”216

171

It does not add to Mr. Pisica’s credibility either that his written witness statement
contains paragraphs that are virtually identical to Mr. Condorachi’s witness
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Testimony of Mr. Pisica, Hearing on Jurisdiction and Liability, Transcript Day 2, p.64, line 25.
Testimony of Mr. Pisica, Hearing on Jurisdiction and Liability, Transcript Day 2, p.66, lines 13-14.
Testimony of Mr. Pisica, Hearing on Jurisdiction and Liability, Transcript Day 2, p.67, lines 4-6.
First Witness Statement of Mr. Pisica, para. 13.
Testimony of Mr. Pisica, Hearing on Jurisdiction and Liability, Transcript Day 2, p.69, line 25 - p.70, line 1.
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statement though Mr. Pisica vehemently denies any cooperation among them in
writing the witness statements.217

VI.

Alexandru Condorachi

172

Mr. Condorachi’s written witness statements were obviously targeted at attacking
the Republic’s criminal proceedings. For example, he complained that “Mr.
Cornegruta was not give a copy of [the expert] report until months later.”218 In the
Hearing on Jurisdiction and Liability, however, he conceded that Mr. Cornegruta
and his lawyers had “had possibility to copy any documents and so forth.”219

173

Mr. Condorachi was unable to shed any more light on the genesis of the two almost
identical paragraphs in his and Mr. Pisica’s witness statements. Instead, he claimed
authorship of these paragraphs, 220 thus implying that Mr. Pisica may have copied
these from him.

174

Moreover, Mr. Condorachi’s written witness statements are riddled with statements
on subjects outside of his area of competence as a Romanian lawyer. As a result, it
furthermore became apparent during his oral testimony that he had been well
briefed, tried to evade specific answers and made his comments independent from
the precise question to the extent that the Chairman had to intervene.221

VII. Veaceslav Stejar
175

Mr. Stejar was also one of Claimants’ witnesses whose witness statements were used
to paint the most ferocious picture of the Financial Police. In his written witness
statement he purported to only have signed the minutes of meeting reflecting events
of searches because he “did not want to find out what would happen if [he]
refused.”222 In the Hearing on Jurisdiction and Liability under direct examination,
however, he boasted: “I disagreed with certain sentences in these minutes. For this
reason we followed the officials to the financial police office, they redrafted the
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Testimony of Mr. Pisica, Hearing on Jurisdiction and Liability, Transcript Day 2, p.75, lines 5-21.
Second Witness Statement of Mr. Condorachi, para. 4.
Testimony of Mr. Condorachi, Hearing on Jurisdiction and Liability, Transcript Day 2, p.136, line 23 - p. 137,
line 7.
Testimony of Mr. Condorachi, Hearing on Jurisdiction and Liability, Transcript Day 2, p.124, lines 10-14.
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minutes.”223 Clearly, these are not the words of someone who really feared “what
would happen if he refused”.
176

This statement was made as part of a campaign by Claimants to introduce through a
lengthy direct examination new allegations related to the May 2009224 search which
had not been reflected in Mr. Stejar’s written witness statements and had never been
mentioned before by counsel for Claimants or any other witnesses. Mr. Stejar’s new
account of the facts as introduced by direct examination was also refuted as wrong
by Mr. Rakhimov225 and existing documents which testify to the contrary.226

177

In addition, Mr. Stejar’s written statement contains assertions which clearly do not
fall within his competence. For example, Mr. Stejar alleged that “the pipelines that
the authorities claimed were main pipelines were actually small segments of field
pipelines that make up part of our companies’ oil and gas gathering systems”227 but
in the Hearing admitted that he was “not an expert in the field of pipelines” but
merely an “employee”.228

178

Also, Mr. Stejar came across as a reluctant and obstructive witness who refused
quite openly to give answers. The relevant financial statements reveal that KPM had
agreed at the end of 2009 to extend the payment terms for their large customers
Statoil and General Affinity, thereby contributing to the demise of the company’s
financial situation. Mr. Stejar, however, notwithstanding his position as the
responsible for the finances of KPM, simply refuses to comment on the consolidated
financial statements.
“And when it comes to making any statements concerning this
consolidated report, I am not prepared to make any statements
regarding this consolidated report.”229

179

The financial statements for KPM are part of the consolidated financial statements
and as such fall within the competence of Mr. Stejar. Nevertheless, he refused to
make any effort to clarify the issues in question, rather he was clearly attempting to
evade the questions. This confirms the Republic’s suspicion about the extended
payment terms which contributed to deepening the financial difficulties of the
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Testimony of Mr. Stejar, Hearing on Jurisdiction and Liability, Transcript Day 3, p.35, lines 5-7.
Testimony of Mr. Stejar, Hearing on Jurisdiction and Liability, Transcript Day 3, p.33, line 13 - p.35, line 13.
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company. In any event, another witness, Mr. Calancea, confirmed subsequently
under cross examination that Stadoil and General Affinity were the largest customers
and that they had indeed been granted an extension of their payment term.230 As
described, this had the same effect as granting a large loan to external companies and
in the end resulting in a donation.231

VIII. Catalin Broscaru
180

Mr. Broscaru’s written witness statement has proven to be of little to no value. This
is for the main reason that it contains several allegations which Mr. Broscaru could
neither explain nor even appear to understand.

181

For example, when Mr. Broscaru was questioned about a calculation of the value of
the LPG Plant in his witness statement, Mr. Broscaru virtually admitted that this
calculation was Mr. Lungu’s and not his and that he was in no position to comment
on them because he was “not a specialist in financial -- in finance and economics”
and therefore “cannot confirm anything in this subject.” 232 Hence, it became
obvious that Claimants had chosen to put Mr. Lungu’s words into the statement of a
person who could not be examined on them because he frankly was not able to add
or subtract.233

182

Mr. Broscaru could not be examined on aspect of his witness statement which dealt
with geology and a general understanding of the fields either. He eventually
conceded that he could only be questioned on the technical surveillance of the
construction of the construction of the LPG Plant.234

IX.

Eduard Calancea

183

Also Mr. Calancea appears as a reluctant witness, not willing to offer
straightforward answers even where the documents he was asked to comment on
speak a clear language. When he was asked about the TNG’s and KPM’s request to
the Ministry of Oil and Gas regarding the transfer to Cliffson, Mr. Calancea was
obstructive to the extent that the Chairman had to intervene, thereby bringing
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Testimony of Mr. Stejar, Hearing on Jurisdiction and Liability, Transcript Day 3, p.69, lines 14-18.
See below Part II, A.IX.
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Mr. Calancea to confirm what was apparent by looking at the document. 235 The
witness’ reluctance in fact confirms that Claimants are well aware of the fact that
TNG and KPM failed to submit the complete documentation as required by the
Ministry of Oil and Gas.
184

Mr. Calancea’s filibustering behaviour in the Hearing, however, was not surprising
for a witness who had not been reluctant to bug a telephone conversation without
informing the other attendees.236
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Testimony of Mr. Calancea, Hearing on Jurisdiction and Liability, Transcript Day 3, p. 59, line 19 - p.63, line 23.
Testimony of Mr. Calancea, Hearing on Jurisdiction and Liability, Transcript Day 3, p. 51, line 21 - p.53, line 20.
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D.

The Republic’ Inspections and Investigations were justified,
lawful and caused minimal disruption to Claimants

185

Claimants allege that the Republic engaged in a top-down investigation against KPM
and TNG coordinated by the Financial Police. They rely on witness evidence to
assert that the Republic fabricated the criminal charges against KPM and TNG237
and to seek to demonstrate a number of allegations regarding the nature and conduct
of the investigations238 including that:
(a)

The Financial Police acted improperly in their conduct of the investigations;

(b)

The requests that were made of the companies during the investigations were
excessive, inappropriate and unreasonable; and

(c)

That the investigations were discriminatory and / or out of the ordinary.239

186

In fact, nothing could be further from the truth. The Financial Police actually took a
bottom-up approach to the inspections and investigations. The inspections and
investigations were carried out in accordance with due process and Kazakh law and
did not have the effects Claimants allege. In particular, the initial enquiry responded
to the letter from Mr. Voronin and was broad, not specific in its nature. The
operation of the pipeline without a licence was discovered following the normal
course of inspections. These initial inspections revealed grounds to open an
investigation. Mr. Rakhimov’s investigation built on those foundations. The
indictment against Mr. Cornegruta in 20 April 2009 was the conclusion of the
process not the start.

187

The Republic’s full position is set out in the Statement of Defence dated 21
November 2011, paragraph 26, Section C.VI, VI and VIII of the Rejoinder Memorial
on Jurisdiction and Liability, and in the testimony of Mr. Turganbaev, Mr.

237

238

239

First Witness Statement of Mr. Stejar, para. 12; Second Witness Statement of Mr. Stejar, paras. 17-19; Second
Witness Statement of Mr. Condordachi, para. 2; Claimants’ Statement of Claim, Section IV.B; Claimants’ Reply on
Jurisdiction and Liability, Section III.C.
First Witness Statement of Mr. Stati, para. 28; Second Witness Statement of Mr. Stati, paras. 15, 29, 43; First
Witness Statement of Mr. Cojin, paras. 4-12; Second Witness Statement of Mr. Cojin, para. 16; First Witness
Statement of Mr. Condorachi, para. 21; First Witness Statement of Mr. Pisica, paras. 12-13, 44,; First Witness
Statement of Mr. Lungu, para. 27; Second Witness Statement of Mr. Lungu, paras. 8-10; First Witness Statement of
Mr. Stejar, paras. 14-21.
Claimants’ Reply on Jurisdiction and Liability, paras. 525, 530.
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Rakhimov, Mr. Akmetov and Mr. Kravchenko and the expert testimony of Professor
Didenko240 and these are repeated here.

I.

The inspections by the Financial Police were caused by a letter of
Moldova’s President Voronin

188

The basic starting point for the inspection of Claimants’ illegal behaviour are well
known to everyone and do not need extensive repetition:
(a)

On 6 October 2008, Moldova’ President Vladimir Voronin sent a letter to the
Republic’s President Nursultan Nazarbayev, accusing Anatoli Stati and his
business in Kazakhstan of “hiding his income” from authorities, of corrupting
politicians and of using profits made in Kazakhstan for illegal activities in
South Sudan.241

(b)

On 14 October 2008, President Nazarbayev had this letter forwarded to the
Financial Police together with a note saying that the allegations should be
“thoroughly checked”.242

(c)

II.

In the following, the Financial Police and other state bodies conducted
inspections and audits of the companies KPM and TNG. In the course of these
inspections and audits, sufficient indications for illegal behaviour with regard
to the licensing requirements for pipelines were found. This in turn led to the
initiation of criminal investigations and, in turn, an indictment of KPM’s
general manager Mr. Cornegruta.

The pre-investigation inspections found sufficient indications for the
operation of a main pipeline without a license

189

During the pre-investigation inspections, sufficient indications for illegal behaviour,
namely the operation of a main pipeline without a license, were found. Importantly,
and contrary to Claimants allegations, these inspections were not premediated in any
way.
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First and Second Witness Statements of Mr. Turganbaev; First and Second Witness Statements of Mr. Rakhimov;
Witness Statement of Mr. Akhmetov; Witness Statement of Mr. Kravchenko; First Expert Report of Professor
Didenko, Section IV.
President Voronin’s Letter to President Nazarbayev dated 6 October 2008 (Exhibit C-77).
Note by President Nazarbayev dated 14 October 2008 (Exhibit C-8).
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190

The Financial Police has two functions, one in relation to inspections and one in
relation to investigations. As Mr. Rakhimov confirmed in the Hearing on
Jurisdiction and Liability:
“the key function of the financial police is providing economic
security for the country, combating corruption, securing the rights
of citizens, and protection of small and medium-sized enterprises.
The financial police has also the functions of investigation [of]
operative activity and pre-trial investigation.”243

191

The inspections and the investigations were conducted sequentially. 244 The
inspections of KPM and TNG by Mr. Turganbaev were initiated as a response to the
letter from President Voronin dated 6 October 2008. 245 The Financial Police is
entitled to carry out inspections in accordance with Article 9 of the Law on the
Financial Police of 4 July 2002. This law also empowers them to instruct specialist
bodies to undertake inspections.246

192

On 11 November 2008, such an inspection was carried out by the Geological
Committee. The function of the inspection was to assess whether KPM and TNG
were acting in compliance with their licences. Reports for both KPM an TNG were
drawn up after the inspection.247

193

In submission, Claimants made the serious allegation that the Financial Police forced
the addition of the following statement in each of the reports regarding KPM and
TNG: “the above-stated licences which have been given out to legal entities by the
Ministry of Energy and Mineral Resources of the Republic of Kazakhstan, do not
give them the right to activity on operation of the main: gas pipelines, oil pipelines
and oil-products pipelines.” 248 From this point, Claimants say, begins the
premeditation that indicates a breach of the ECT.

194

The Claimants’ argument is based on the written testimony of Mr. Cojin.
Specifically, Mr. Cojin asserted in his first witness statement that he “accompanied”
the Financial Police to the field on behalf of TNG on 11 November 2008 and that a
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Testimony of Mr. Ralhimov, Hearing on Jurisdiction and Liability, Transcript Day 5, p.2, lines 11-16.
Respondent’s Rejoinder on Jurisdiction and Liability, paras. 292-294.
Respondent’s Rejoinder on Jurisdiction and Liability, para. 453; Note by President Nazarbayev dated
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Report on the results of the unscheduled audit of KPM dated 11 November 2008 (Exhibit C-86); Report on the
results of the unscheduled audit of TNG dated 11 November 2008 (Exhibit C-87).
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First Witness Statement of Mr. Cojin, para. 4.
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member of the Financial Police “insisted” that the statements be included. 249
However in the Hearing on Jurisdiction and Liability, it was established that Mr.
Cojin was not actually present at the inspection of the fields. He said in crossexamination by the Republic:
“It is probably too strongly formulated here that I actually
attended or accompanied the inspection. Rather I was treating it
with great attention.”250
195

Claimants thus have no proof of their contention with which the Republic has in any
event already dealt with in written submissions.251

196

In addition, Mr. Cojin now claims that he clearly remembers a member of the
Financial Police forcing the signature of the inspections protocols.252 We only have
Mr. Cojin’s word for this. At best, it may be that Mr. Cojin has again simply
formulated a view “too strongly” and that he exaggerates the reality of the Financial
Police’s conduct. At worst, this is simply a further deliberately false accusation by
Claimants against the Republic. It is notable that the minutes of the meeting signed
by Mr. Cojin himself (in the case of TNG) and Mr. Cornegruta (in the case of KPM)
do not reflect this event. Furthermore, Mr. Cornegruta does not appear in the
arbitration to support or deny the allegation.253

197

When Mr. Turganbaev came to the end of his pre-inspections, he reported back to
the Prime Minster’s office to explain what progress had been made. At this stage,
Mr. Turganvaev knew that there was a “potential breach of criminal law” and the
files were passed on to the investigations department.254 It was clear from his report
to the Prime Minister that investigations and enquiries were not complete. No
decision had been reached as to whether or not the pipelines were trunk at this
point.255
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First Witness Statement of Mr. Cojin, para. 4.
Testimony of Mr. Cojin, Hearing on Jurisdiction and Liability, Transcript Day 3, p.25, lines 2-5.
Respondent’s Rejoinder on Jurisdiction and Liability, parags. 455-458.
Testimony of Mr. Cojin, Hearing on Jurisdiction and Liability, Transcript Day 3, p.26, lines 8-22.
Report on the results of the unscheduled audit of KPM dated 11 November 2008, final page (Exhibit C-86); Report
on the results of the unscheduled audit of TNG dated 11 November 2008, p. 26 (Exhibit C-87).
Second Witness Statement of Mr. Turganbaev, para. 6.1.
Respondent’s Rejoinder on Jurisdiction and Liability, paras. 473 and 474; Letter from Financial Police to Deputy
Prime Minister of Kazakhstan dated 10 December 2008 (Exhibit C-448).
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III.

ARNM was competent to issue licences but had no competency to inspect
or classify pipelines

198

On 12 November 2008, the ARNM received a letter from the Financial Police
querying whether or not KPM and TNG (and another of Mr. Stati’s companies, Kok
Mai) held trunk pipeline licences. The ARNM replied that TNG and KPM did not
hold such licences and that Kok Mai had never asked about such licences
previously.256

199

ARNM’s functions have included, since 2007, the competency to issue licences in
relation to trunk pipelines. 257 This is acknowledged by both parties. 258 Mr.
Akhmetov explained the function of the ARNM in detail at the Hearing on
Jurisdiction and Liability:
“The Agency of the Republic of Kazakhstan for Regulation of
Natural Monopolies is an executive body, a central government
executive body, which carries out the functions of regulation of
natural monopolies by establishing tariffs, top rates and regulation
of tariff policies, also approving cost budget, and some other legal
issues pertaining to natural monopolies. Currently the natural
monopolies are those dealing with production/distribution of heat
and electricity, the services of railways, air communications,
airfields, seaports and other ports, transportation of oil and oil
products through main pipelines. These are the key areas of
natural monopolies.
In addition to this, the agency works with licensing of certain kinds
of activities. Currently two kinds of licences are in place: that is
purchases of electricity to be distributed to the population, and
licensing of operation of main pipelines.”259
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Respondent’s Rejoinder on Jurisdiction and Liability, paras. 464-466; Letter from Financial Police to Agency for
Regulation of Natural Monopolies dated 12 November 2008 (Exhibit C-441); Letter from the Agency for
Regulation of Natural Monopolies to the Financial Police dated 18 November 2008 (Exhibit C-88).
Decree of the President of the Republic of Kazakhstan “On further improvement of the system of state
administration of the Republic of Kazakhstan” No. 346 dated 19 June 2007 (Exhibit R-128); Respondent’s
Rejoinder on Jurisdiction and Liability, para. 461; Witness Statement of Mr. Akhmetov, para. 2.
Claimants’ Reply on Jurisdiction and Liability, para. 275; Respondent’s Rejoinder on Jurisdiction and Liability,
para. 462.
Testimony of Mr. Akhmetov, Hearing on Jurisdiction and Liability, Transcript Day 6, p.36, lines 9-26.
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Therefore, operating a main pipeline is a monopoly activity which needs to be
controlled by the state. Operating such a monopoly service entails transparency
obligations on the licence holder. As Mr. Akhmetov went on to say:
“In order to work in the area of natural monopolies, the subject in
question, before he is entitled to carry out such activities, he has to
apply to be included into the register of natural monopolies. After
this person has been included in the register of natural monopolies,
he is subject to a number of obligations and restrictions, including
the duty to provide financial reporting twice a year, auditing,
publishing of audit reports, and the key element is to provide
services in compliance with the tariffs approved by the Agency for
Natural Monopolies.”260
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The ARNM has neither the authorisation nor the resouces to inspect the pipeline.
Nor may it determine whether the pipeline is trunk or not. Mr. Akhmetov clarified
this in the Hearing on Jurisdiction and Liability :
“No, the agency is not authorised to determine whether the
pipeline is main or not. We check first of all the completeness of the
submitted documents, and we assume that when the documents
were submitted, this person or entity has the title or other legal
grounds to this pipeline.”261

1.

Claimants knew ARNM had authority to issue licence for trunk pipelines and
that KPM was required to apply to receive a licence

202

In order to receive a licence for a pipeline, the pipeline owner must apply for such a
licence. As explained in submission and by Mr. Akhmetov, Mr. Didenko and Mr.
Mynbaev, the duty lies with the pipeline owner and not with the authority who is
issuing the licence.262 This is not disputed by Claimants. The attempts by Claimants
to apply for a licence for a trunk pipeline, and their subsequent failure to actually
complete the application process have been the subject of submissions between the
parties.263 The Republic’s position is summarised as follows:
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Testimony of Mr. Akhmetov, Hearing on Jurisdiction and Liability, Transcript Day 6, p.40, lines 4-14.
Testimony of Mr. Akhmetov, Hearing on Jurisdiction and Liability, Transcript Day 6, p.39, lines 6-11.
Testimony of Mr. Mynbaev, Hearing on Jurisdiction and Liability, Transcript Day 2, p.92, lines 15-23; First Expert
Report of Professor Didenko, Section C.IV.
Claimants’ Statement of Claim, paras. 115-116; Respondent’s Statement of Defence, paras. 25.11-14, Claimants’
Reply on Jurisdiction and Liability, paras. 310-317, Respondent’s Memorial on Jurisdiction and Liability, para.
633.
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(a)

the Claimants knew that they had a duty to apply for a licence for the operation
of pipelines;

(b)

they did apply for a licence from the MEMR and, subsequently from the
ARNM for licences specifically in relation to the operation of trunk pipelines;

203

(c)

they failed to provide the proper paperwork for such a licence;

(d)

the ARNM told them that they had to provide different paperwork to apply;

(e)

the Claimants never completed the application procedure, knowing that they
needed to.

Mr. Cornegruta, on behalf of KPM, wrote to the MEMR in May 2008 regarding the
re-issue of the licence for the performance of certain activities. In this application,
the operation of trunk pipelines was not mentioned; other activities, notably the
exploitation of storage of gas, were mentioned. 264 It is not in dispute that KPM
owned a storage facility.265
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On 26 May 2008, the MEMR responded to KPM explaining the changes in the
licensing system and setting out which activities were now regulated by the
ARNM.266 This included the exploitation of facilities for the storage of gas and oil
and the operation of trunk pipelines.
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KPM then applied on 13 June 2008 for a reissue of its licence, listing the subactivities for which it needed a licence. Claimants characterise this letter as a
“request approval of its production activities”; 267 however it was clearly an
application (it contained a fee and in format looked very similar to the application
made in early May to the MEMR). The application referred to the exploitation of
facilities for oil and gas and, this time importantly it also referred to the operation of
trunk pipelines. KPM clearly knew that it was applying for a trunk pipeline licence.
There is nothing on record in this arbitration to support the assertion that Claimants
were confused about the licensing laws.268
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The 13 June 2008 letter has been the subject of submissions by both parties.
Claimants allege that this was relied upon by the prosecution and then by the judge
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Letters from KPM to the MEMR datedd 5 May 2008 (Exhibit C-662).
First Witness Statement of Mr. Romanosov, para. 12.
Letter the MEMR to KPM dated 26 May 2008 (Exhibit C-545).
Claimants’ Reply on Jurisdiction and Liability, para. 313.
Claimants’ Reply on Jurisdiction and Liability, para. 313.
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as a “confession” or “admission” letter on which to later found guilt against Mr.
Cornegruta.269
207

The Republic’s position is that the letter was an admission of certain relevant facts,
and when it later considered this letter in the context of the criminal allegations
against KPM, the Republic did attach a certain significance to the letter. 270 It is
quite plain from the letter that KPM knew that the ARNM was the correct authority
to approach in respect of issuing a trunk pipeline licence and that it was required to
do so in order to procure a licence for such an activity and, moreover, that in this
letter, it was applying for a licence for the operation of a trunk licence (among other
things).

208

Claimants have tried to characterise the reference to trunk pipelines in the letter as
an “over-inclusive attempt to comply with a confusing new law.” 271 However,
Article 12 of the Law on Licensing as in force on 13 June 2008, the date that KPM
sent its “confession” letter,272 shows that the activities set out in the legislation are
far more extensive than those set out in the letter and thus that certain parts of the
legislation were excluded on purpose.273 It is clear that KPM would not leave out
certain sub-activities and on purpose include reference to the activity of the
operation of trunk pipelines unless it was specifically seeking to apply for a trunk
pipeline licence.
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The judge was right to place weight on this evidence to reach its conclusion that the
KPM Pipeline was trunk. In any case, and more importantly, this was only one piece
of evidence showing that the KPM Pipeline was trunk (others including factual and
expert witness testimony as well as the documentary evidence supporting that
testimony).274
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The ARNM responded on 14 July 2008 explaining that not all the correct documents
had been submitted for the application and making clear that these documents

269

First Witness Statement of Mr. Condorachi, para. 26; Claimants’ Reply on Jurisdiction and Liability, para. 310.
Respondent’s Statement of Defence, paras. 25.10- 25.14.
Claimants’ Reply on Jurisdiction and Liability, para. 316.
Letter from KPM to the ARNM dated 13 June 2008 (Exhibit C-115).
Both Claimants and the Republic have relied on the Licensing Law No 214 dated 11 January 2007, cf. (Exhibits C116 and R-24). However, neither party has submitted the legislation in force at the time of the admission letter. The
contemporaneous version of is now exhibited at (Exhibit R-366).
Respondent’s Rejoinder on Jurisdiction and Liability, Section C.VIII.4.
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needed to be submitted to acquire the licence.275 As both parties accept: no further
documents were submitted - no complete application was made.276
211

Given all of this, there is no evidence to suggest that KPM was confused about the
new laws and there is ample evidence to suggest that KPM did apply for a licence in
respect of the operation of trunk pipelines.

2.

If in any doubt regarding pipeline licensing laws, Claimants could have sought
guidance from the GPO; they did not
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In any case, the assertion that the new laws were confusing sits uncomfortably with
another of Claimants’ assertions; that they had ample understanding of Kazakh law
(see further paragraph 308 below); if this is the case, KPM should have been able to
take a view as to the application of the laws on licensing of pipelines. Also it ignores
the fact that assistance was on hand to assist with any queries regarding the
application of Kazakh law.
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Authoritative legal interpretation can only definitively be carried out by the court;
decisions of the court carry weight.277 It has not been demonstrated that the MEMR
and ARNM’s correspondence in 2008 was unclear or confusing, or, indeed wrong.
Nor has it been shown that Claimants were in fact confused. However, even if this
were established, the GPO could have provided some further explanation as to how
the law operated. The GPO’s duties in this respect are set out in Article 26(1) of the
Law of the Republic of Kazakhstan dated 21 December, 1995, No 2709,278 and are
consistent with the GPO’s general duties and functions to support foreign investors.
As Mr. Kravchenko reiterated in the Hearing on Jurisdiction and Liability:
“The General Prosecutor's Office of Kazakhstan, on behalf the
state, carries out supervision on precise and uniform application of
the constitution, of the laws, of the presidential regulations and
other normative acts, on the compliance with law of the
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Second Witness Statement of Mr. Rakhimov, para. 3.3; Letter from KPM to the ARNM dated 13 June 2008
(Exhibit C-115); Letter from the ARNM to KPM dated 14 July 2008 (Exhibit C-480).
Claimants’ Reply on Jurisdiction and Liability, para. 316.
First Expert Report of Professor Didenko, p. 40: “Article 71 of the Civil Procedural Code of the Republic of
Kazakhstan provides that the findings stipulated in the effectuated judicial resolution do not need to be proved, no
are they subject to any subsequent verification.”
Respondent’s Statement of Defence, para. 25.13; Law of the Republic of Kazakhstan “On Prosecutor's Office” No.
2709 dated 21 December 1995 (as amended on 22.07.2011) (Exhibit R-126).
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investigation activities, investigator's work, and represents the
interests of the state in court.”279
214

Furthermore, any issues that Claimants may have had with technical documentation,
such as SNiPs, could have been directed to the relevant architectural body. 280 There
was significant help on hand to deal with any confusion that the Claimants may have
faced.
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Claimants made no such enquiries, again ignoring the facilities for assistance offered
by the Republic. As to Claimants’ assertion that the law regarding the classification
of pipelines is unclear, the same is true; no request for clarification was ever made.
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As a result, Claimants’ apparent complaint about a lack of transparency in the
licensing framework281 is beside the point: Claimants never asked anyone whether
they needed a main pipeline license. What they did was to apply for a main pipeline
license and to then not go through with that application when asked for additional
documents. Thus, they did not suffer from any intransparency.

IV.

The investigations were properly initiated, without a victim in mind and
conducted in accordance with procedural rules
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When Mr. Rakhimov took over the file for the investigation stage, it contained the
findings that Mr. Turganbaev had collated in the pre-investigation stage. Mr.
Rakhimov had “sufficient data” to open a file for further investigations against
KPM. As he explained in the Hearing on Jurisdiction and Liability:
“So if there is sufficient data, then the decision is made to initiate a
criminal investigation, and this is based on Articles 209 and 177 of
the Criminal Code.”282
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Mr. Rakhimov listed the items that were contained in the pre-investigations file.
This included: 1) letters from KPM and TNG to the MEMR requesting the reissue of
a licence, 2) a letter from KPM to ARNM requesting the reissue of a licence, 3) a
geological committee report, 4) letter from ARNM confirming that KPM and TNG
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Testimony of Mr. Kravchenko, Hearing on Jurisdiction and Liability, Transcript Day 4, p. 43, lines 9-15.
SNiPs are subordinate legislation acts. According to Part 2 of Art. 45 of the “Law on Normative Legal Acts of the
Republic of Kazakhstan”, an official interpretation of a subordinate legislation act may be given by the body which
adopted it. In case of SNiPs, these are specific Architectural/Construction Bodies. An interpretaion given by this
body would be official and according to Part 5 of Art. 44 of the “Law on Normative Legal Acts of the Republic of
Kazakhstan” such interpretation would be mandatory. For the extracts from this law, cf. (Exhibit R-361).
Claimants’ Opening Presentation, Hearing on Jurisdiction and Liability, Transcript Day 1, p.118, lines 11-19.
Testimony of Mr. Rakhimov, Hearing on Jurisdiction and Liability, Transcript Day 5, p. 21, lines 15-18.
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held no licences for trunk pipelines, 5) an expert review based on a similar pipeline,
and 6) the design documentation.
219

In the Hearing on Jurisdiction and Liability, when Claimants’ counsel asked whether
Mr. Rakhimov’s decision to open this criminal investigation was based on his
suspicions that KPM operated a main pipeline, he confirmed that this was
“absolutely correct.”283 No decision about the classification of the KPM Pipeline
had been taken at this stage. Rather, as Mr. Rakhimov explained in the Hearing on
Jurisdiction and Liability with regard to his resolution to initiate criminal
investigation:
“What I write here is based on the analysis of the collected data,
material of the inspection. And due to the sufficient data indicating
the presence of a crime, I rendered a resolution on 15th
December.”284

220

This was fully in accordance with Article 25 of the Criminal Procedure Code that
requires the investigator (as well as the judge) to evaluate evidence based on his or
her internal convictions.285 There is nothing unusual or surprising in this.
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Thus, Mr. Rakhimov opened a case in relation to the suspicion of the illegal
operation of KPM’s pipeline on 15 December 2008.286
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Moreover, Mr. Rakhimov initiated the investigation with no particular defendant in
mind. As he confirmed in the Hearing on Jurisdiction and Liability: “At the same
time I concluded that there were no reasons to initiate criminal investigation in
respect of a particular person.”287

223

It is accepted by both Claimants and Republic that an investigation into a criminal
charge is initiated on the basis of a fact and does not need to be initiated against a
particular person. The Republic’s evidence on this point is clear and was
corroborated by Mr. Kravchenko in the Hearing on Jurisdiction and Liability when
he explained the process of opening a criminal investigation in Kazakhstan:
“Q. Right. But in December 2008 the criminal proceedings that
were initiated were in relation to the activity of KPM; correct?
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Testimony of Mr. Rakhimov, Hearing on Jurisdiction and Liability, Transcript Day 5, p.20, lines 7-11.
Testimony of Mr. Rakhimov, Hearing on Jurisdiction and Liability, Transcript Day 5, p.22, lines 21-25.
Article 25 of the Criminal Procedure Code (Legislation Exhibit 1a).
Order Initiating Criminal Proceedings dated 15 December 2008 (Exhibit C-632).
Testimony of Mr. Rakhimov, Hearing on Jurisdiction and Liability, Transcript Day 5, p.25, lines 14-17.
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A. Not in relation to the activities of KPM, but with respect to or in
relation to the fact of non-licensed activities of KPM.
Q. Okay. So in respect to the relation of non-licensed activities of
KPM, that's what's being initiated in December 2008. And my point
is: by the time this is transferred to the court, it has become a case
against Mr Cornegruta, the individual, and not KPM, right?
A. The case was not transformed…but my understanding is that
after the subject of a crime was discovered, identified, the criminal
charges were brought against this subject, and this criminal case
was handed over to the court.
Q. And who was that subject?
A. It was Mr Cornegruta.
Q. It was not KPM; correct?
A. Yes, it is correct.”288
224

This analysis is supported by Claimants’ own witness. In his second witness
statement, Mr. Condorachi made much of the Republic’s alleged practice of “looking
for criminal activity” without formally accusing anyone of a crime.289 However, in
the Hearing on Jurisdiction and Liability, Mr. Condorachi admitted that this practice
is entirely appropriate:
“I would like to clarify that the criminal case was initiated based
on a fact, the fact of alleged use of the trunk pipeline without
having a licence to do so, and the criminal case that was initiated
does not require that the criminal case is initiated against someone
individually.”290
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Therefore in late 2008 and early 2009, Mr. Cornegruta and Mr. Cojin from TNG
were interviewed in order to garner the necessary further evidence required to
comply with various parts of the Criminal Procedure Code, including Article 117.291
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Testimony of Mr. Kravchenko, Hearing on Jurisdiction and Liability, Transcript Day 4, p.64, line 16 - p.65, line 12.
Second Witness Statement of Mr. Condorachi, para. 2. This contradicts his first witness statement, where, at
paragraph 16, Mr. Condorachi testified that the Republic should be criticised for “gaming” the system by gathering
information from KPM and TNG first and then later initiating a criminal investigation against a specific person,
supposedly “changing the target”.
Testimony of Mr. Condorachi, Hearing on Jurisdiction and Liability, Transcript Day 2, p.127, lines 5-10.
Second Witness Statement of Mr. Rakhimov, para. 4.3-4.5; Article 25 of the Criminal Procedure Code (Legislation
Exhibit 1a).
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The investigations against TNG were entirely separate investigations to the KPM
investigations. As Mr. Cojin himself testifies, the TNG investigations involved
collating three times as much documents as those against KPM. 292 This was not
unusual or exceptional since TNG owned three pipelines under investigation,
whereas KPM owned only one. As Mr. Cojin explained in the Hearing on
Jurisdiciton and Liability: “…it is easy to understand. You have three designs, you
have three decisions, you have three volumes of liquids and gas; naturally there will
be more information. While KPM only owned one pipeline for pumping oil.”293
226

The outcome of the investigations against KPM confirmed the suspicions of the
inspections department but not before the investigation team had collated and
considered further evidence. This further evidence included the expert report of Mr.
Baymaganbetov procured by Mr. Rakhimov on 9 February 2009 from the forensic
examination department of the Ministry of Justice. Mr. Baymaganbetov was an
authorised expert for the giving of such expert evidence in accordance with Article
243 of the Criminal Procedure Code. 294 He was appointed by way of a letter,
attaching an internal order showing the Financial Police’s authority to request the
report.295 The following day, Mr. Baymaganbetov was given certain documents on
which he could base his report.296
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As Mr. Rakhimov clarified in the Hearing on Jurisdiction and Liability, he provided
Mr. Baymaganbetov with the necessary documents for the expert assessment: “the
expert was given all the materials of the case, and he selected what was necessary
and he requested from me what was necessary. I think it was sufficient for him to
make the required examination”.297 That said, if the expert had thought otherwise,
he could have requested further documents. As Mr. Rakhimov highlighted: “If
these documents were insufficient, then the examining expert or expert body should
request additional materials.”298 Mr. Baymaganbetov was not given the letters and
reports procured by the Claimants. This was for very good reasons: firstly Mr.
Rakhimov did not have all of them himself, secondly, Mr. Rakhimov did not want to
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First Witness Statement of Mr.Cojin, para.10.
Testimony of Mr. Cojin, Hearing on Jurisdiction and Liability, Transcript Day 3, p.29, lines 10-14.
Article 243 of the Criminal Procedure Code of the Republic of Kazakhstan (Legislation Exhibit R-25); Second
Witness Statement of Mr. Kravchenko, para.11.12.
Order from the Financial Police to the Ministry of Justice dated 9 February 2009 (Exhibit C-109); Expert Opinion
dated 13 February 2009 (Exhibit C-110). The reference at paragraph 553 of the Rejoinder on Jurisdiction and
Liability incorrectly refers the Order, which is already exhibited at Exhibit C-109. The correct reference is to the
covering letter to the forensic examination department. The correct exhibit is now exhibited hereto (Exhibit R362).
Report on Inspection of the Material Evidence dated 10 February 2009 (Exhibit R-246).
Testimony of Mr. Rakhimov, Hearing on Jurisdiction and Liability, Transcript Day 5, p.66, lines 9-13.
Testimony of Mr. Rakhimov, Hearing on Jurisdiction and Liability, Transcript Day 5, p.63, lines 2-4.
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influence the decision of Mr. Baymaganbetov, thus compromising his independence.
Mr. Rakhimov made this clear in the Hearing on Jurisdiction and Liability: “all the
four letters, all the four opinions that were produced by Mr Cornegrua in the
criminal case…were not given to the expert, not to affect his conclusions: to give
him an opportunity to make independent conclusions as to determination of the type
of this pipeline. This was done in line with the requirements of the Code of Criminal
Procedure, because I did not have the right to affect the opinion of such independent
expert.”299
228

Paragraphs 546 -

560 of the Rejoinder Memorial on Jurisdiction and Liability

extensively cover the issue of the expert report by Mr. Baymaganbetov at Mr.
Rakhimov’s request, highlighting that this report was procured and carried out in
accordance with the relevant procudural codes and in accordance with due
process.300
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In the Hearing on Jurisdiciton and Liability, Claimants sought again to imply that the
the Financial Police had acted improperly, in particular in relation to the withdrawal
of a letter by the MEMR dated 4 February 2009. The letter was prepared in response
to a letter from Mr. Rakhimov requesting clarification regarding six pipelines and
concluded that two pipelines were trunk.301 Mr. Rakhimov has dealt with this letter
in his third Witness Statement.302 The letter was withdrawn by the MEMR on the
basis that it had not been reviewed by the legal department and a replacement letter
was issued on 11 February 2009.303 The replacement letter referred to Article 240
and Article 83 of the Criminal Procedure Code and made clear that the MEMR had
no legal authority to provide a classification regarding the pipelines nor to opine on
the issue as an expert. 304 Claimants’ counsel suggested in the Hearing on
Jurisdiction and Liability that Mr. Rakhimov had some role or applied some pressure
to ensure that the letter was withdrawn. Claimants’ counsel asked: “It is true, is it
not, that you instructed the Ministry of Energy to include the language referencing
the need for a forensic examination under criminal procedure rules?” Mr.
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Testimony of Mr. Rakhimov, Hearing on Jurisdiction and Liability, Transcript Day 5, p.71, line 14-23 and p.72,
lines 10-12.
Witness Statement of Mr. Baymaganbetov para. 8.4; Criminal Procedure Code of the Republic of Kazakhstan
(Legislation Exhibit R -1); Second Witness Statement of Mr. Kravchenko, para. 11.12.
Letter of the MEMR dated 4 February 2009 (Exhibit C-719).
Third Witness Statement of Mr. Rakhimov.
Third Witness Statement of Mr. Rakhimov, para. 3.5.
Third Witness Statement of Mr. Rakhimov; Letter from the MEMR to the Financial Police dated 13 February 2009
(Exhibit 4 to Third Witness Statement of Mr. Rakhimov).
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Rakhimov’s response is clear: “No, I did not give such instructions and I couldn’t
possibly give such instrutions.”305
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In April 2009, over 4 months after the initiation of the criminal investigation in
December 2008,306 and after significant examination of the issues, Mr. Rakhimov
decided to detain Mr. Cornegruta under Articles 132 - 134 of the Criminal Code and
to initiate criminal proceedings against him. On 25 April 2009, Mr. Cornegruta was
officially named as a defendant.307 The necessity to arrest him arose because other
individuals who were potentially liable under the illegal entrepreneurship (namely,
Mr. Cojin, Mr. Spasov and Mr. Salagor) had already left the country and were not
likely to return to face their criminal responsibilities. 308 This is not disputed by
Claimants.
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Claimants have failed to demonstrate that the inspections or the criminal
investigations were pre-mediated. Paragraph 304 of the Rejoinder Memorial on
Jurisdiction and Liability is repeated.

V.

The Financial Police did not disturb the Claimants’ investments nor treat
the Claimants worse than any other investors

232

Claimants used witness evidence to seek to establish that the investigations carried
out by the Republic interfered with Claimants’ investments. For example, Mr. Cojin
in particular states in his first witness statement that the government “had already
been interfering with and severely impeding our ability to operate, manage, and sell
our businesses since late 2008.”309 As with a number of Claimants’ allegations in
this arbitration, the statements made by the witnesses in oral evidence simply do not
corroborate, or even support the assertions set forth in the submissions. On this
particular point, it now transpires from Claimants’ direct examination of Mr. Cojin,
their own witness, that “the financial police came from time to time to our office they could not disturb us too often because we were very busy with production
(…)”.310 Not only does Claimants’ own witness establish that the Financial Police
inspected infrequently, but it is abundantly clear that the Financial Police were
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Testimony of Mr. Rakhimov, Hearing on Jurisdiction and Liability, Transcript Day 5, p.55, lines 2-9.
Second Witness Statement of Mr. Kravchenko, para. 13.9.
Second Witness Statement of Mr.Rakhimov, para. 7.5; Resolution to indict as defendant dated 25 April 2009
(Exhibit 1 to Second Witness Statement of Mr. Rakhimov).
Second Witness Statement of Mr. Rakhimov, para. 7.3; Resolution On measure of restraint in the form of arrest and
petition to sanction the arrest by the court dated 25 April 2009 (Exhibit 3 to Second Witness Statement of
Mr. Rakhimov).
First Witness Statement of Mr. Cojin, para. 6.
Testimony of Mr. Cojin, Hearing on Jurisdiction and Liability, Transcript Day 3, p.31, lines 7-10.
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unable to divert the Claimants away from their busy production schedule. This is
hardly evidence of severe and debilitating interference.
233

On 6 and 7 May 2009, searches were carried out at KPM’s and TNG’s offices to
procure human resources records.311 The purpose of these searches was to establish
data related to the companies and their finances. 312 As Mr. Rakhimov, who was
present at the search, noted in oral evidence, the procedural code was complied with
during these searches:
“The search was conducted in accordance with the Criminal
Procedural Code. That is, first we received the prosecutor's
sanction for carrying out this action. This action was declared to
Mr Stejar, if I remember correctly. And then before the start of the
search we had a conversation with Mr Stejar where I explained to
him the essence of these investigative actions, and we came to a
common opinion that it was necessary to carry out this
investigative action. And we also gathered the staff, those people
who were at the office at that time, and we explained to them that
the search would be conducted, so that they should remain
calm.”313
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Claimants have submitted copious testimony as to the events that occurred that
night. However, Mr. Pisica, it transpires, was not present that night and instead
makes his observations based on second hand information.314
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The minutes of meeting reflecting the events of the searches were signed by Mr.
Stejar. In his first witness statement, Mr. Stejar stated that he signed the minutes
because he “did not want to find out what would happen if I refused.”315 It turns out
that Mr. Stejar was vocal about the content of the minutes. Moreover, the Financial
Police actually accomodated certain complaints regarding the wording of the
minutes: “I disagreed with certain sentences in these minutes. For this reason we
followed the officials to the financial police office, they redrafted the minutes.”316
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Second Witness Statement of Mr. Rakhimov, para. 4.9.
Second Witness Statement of Mr. Rakhimov, para. 4.9; Respondent’s Rejoinder on Jurisdiction and Liability,
para. 298.
Testimony of Mr. Rakhimov, Hearing on Jurisdiction and Liability, Transcript Day 5, p.4, lines 12-23.
Testimony of Mr. Pisica, Hearing on Jurisdiction and Liability, Transcript Day 2, p.71, lines 15-23.
Witness Statement of Mr. Stejar, para. 20.
Testimony of Mr. Stejar, Hearing on Jurisdiction and Liability, Transcript Day 3, p.35, lines 5-7.
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This account of facts was introduced only by direct testimony during the Hearing. It
is not supported by any other document and it is completely refuted by the testimony
of Mr. Rakhimov. In any event, even under Mr. Stejar’s new version, far from being
forced to sign the minutes under duress, Mr. Stejar signed the minutes of meeting
after making certain amendments.317 The minutes gave an option to add declarations
or remarks - none were stated. Paragraphs 292 to 303 of the Rejoinder Memorial on
Jurisdiction and Liability are repeated.
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Claimants have simply failed to establish that there was any significant adverse
effect suffered by them as a result of the investigations. As Mr. Rakhimov stated in
his first witness statement, the Republic took steps to ensure that the business of
KPM and TNG was not disrupted by the inspections and investigations:
“During pre-investigation check and legal investigation the fact
that KMP and TNG used significant labour force in their business
activity was taken into account. Due to this fact in order to avoid
social tense the Agency refrained from any interference into the
above-mentioned companies’ activity as well as from blocking
(arresting) of bank accounts, hydro-carbon raw material
production and export-import operations during pre-investigation
check and legal investigation. The above mentioned is proved by
the fact that up to the contracts termination both KPM and TND
[sic] were producing raw materials and their further export and
were receiving stable revenues from their activity.”318
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Last but not least, Claimants have failed to establish that KPM was subjected to any
more onerous inspections than any other users. In fact, by comparison, KPM was
subjected to fewer inspections than other companies.319 While Claimants assert that
the evidence put forward by the Republic is incomplete, they themselves are not able
to provide any evidence to support their allegation. They simply say that “it is
difficult to believe that other foreign investors in Kazakhstan routinely endured the
Orwellian probing from the Financial Police and its minions that Claimants’
suffered after Nazarbayev’s directive” and state that KPM and TNG had never
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Witness Statement of Mr. Stejar, para. 20; Testimony of Mr. Stejar, Hearing on Jurisdiction and Liability,
Transcript Day 3, p.35, lines 3-10; Minutes of the search dated 6,7 May 2009 (Exhibit C-114).
First Witness Statement of Mr. Rakhimov, para.5; Second Witness Statement of Mr. Kravchenko, para. 13.20.
Letter of the General Prosecutor’s Office of the Republic of Kazakhstan dated 21 October 2011 (Exhibit R-118).
Respondent’s Statement of Defence, paras. 20.29 and 20.33.
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experienced investigations such as these before. 320 However, nice rhethoric is no
replacement for hard evidence.

VI.

Claimants were investigated on suspicion of committing a crime

239

Claimants have not established that they had any legitimate expectation not be
investigated given that it was suspected that they had committed a crime.

240

By contrast, the Republic has provided extensive evidence that the inspections and
investigations were carried out in accordance with Kazakh procedural law.321

241

Moreover, any complaints made, in the proper way, to the General Prosecutor
regarding the criminal investigation were dealt with procedural propriety. As Mr.
Kravchenko stated in the Hearing on Jurisdiction and Liability:
“When we were preparing for the trial, we looked through and we
tried to collect all the complaints which had to do -- which were
received from all the legal persons and private persons, and we
have obtained eight such complaints. And besides, as I have learnt
when I already arrived to Paris, there was one more complaint
from Terra Raf and Ascom. And to all the eight complaints that we
found, we saw that all these eight complaints received respective
answers to these complaints; and if you like, I could list them as
well.”322
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Any complaints regarding due process are unsupported.
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Claimants’ Reply on Jurisdiction and Liability, para. 216.
Second Witness Statement of Mr. Kravchenko; First and Second Witness Statements of Mr. Turganbaev.
Testimony of Mr. Kravchenko, Hearing on Jurisdiction and Liability, Transcript Day 4, p.44, lines 7-17.
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E.

Trial was conducted fairly and in accordance with the law

243

The inspections and the investigations were conducted fairly. For example, the
period of time for the inspections was prolonged to 2 months to ensure that the
inspection was fair and that the investigations were well-founded and the time taken
between the inspections in November and the arrest of Mr. Cornegruta (around 5
months) cannot be described as hasty.323
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The fair treatment of the named defendant to the proceedings in relation to the KPM
Pipeline, Mr. Cornegruta, continued following his arrest and the transfer of the file
to the General Prosecutor. The petitions against his arrest were considered by both
the court of Aktau and the court of appeal on 27 April 2009 and 1 May 2009
respectively.324 Mr. Cornegruta’s detention prior to trial was properly justified and
sanctioned by the court.
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In contrast to the impression of rough justice insisted on by Claimants, these
proceedings were conducted in a thorough and by-the-book manner. In particular,
ample time was given to Mr. Cornegruta to assess the case against him. As
acknowledged by Claimants, Mr. Cornegruta had access to lawyers who reviewed
the file with Mr. Cornegruta between 25 May and 30 July 2009. 325 As Mr.
Kravchenko made clear in the Hearing on Jurisdiction and Liability, a defendant is
entitled to an unlimited amount of time to consider the evidence put against him:
“If we are speaking about whether there are any deadlines or
whether there are maximum limits for the defendant to get familiar
with the materials of a criminal case, there are no limits, and the
defendant may take his time take as much time as he believes he
needs to become familiar to defend himself in the trial. So he takes
the time he needs for that.”326
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The Republic’s case is set out fully in the Statement of Defence dated 21 November
2011, Sections 27 and 28 and the Rejoinder Memorial on Jurisdiction and Liability
dated 13 August 2012, Section C.VIII. There are no grounds to open up the decision
of the Aktau court on the basis of either substance or law.
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Second Witness Statement of Mr. Kravchenko, para. 13.7.
Second Witness Statement of Mr. Kravchenko, para. 13.14; Decision of the Court of Aktau to approve detention of
Cornegruta dated 27 April 2009 (Exhibit 6 to the Witness Statement of Mr. Kravchenko).
First Witness Statement of Mr. Condorachi, para. 24.
Testimony of Mr. Kravchenko, Hearing on Jurisdiction and Liability, Transcript Day 4, p.45, lines 11-17.

72

I.

Claimants were legally and factually aware of the case and their rights

247

On the facts, Mr. Cornegruta had a normal and appropriate opportunity to protect his
legal rights. Claimants accept this. As established in the Hearing on Jurisdiction and
Liability, Mr. Condorachi himself agrees that the correct procedure was followed:
“The fact that Mr Cornegruta and his lawyers were given the case
materials was a normal fact; of course, what else? However,
procedurally their rights were fulfilled, and they had access to the
case materials indeed. There were lots of complaints from the very
start of the time which they were given to familiarise themselves
with the case, but these complaints were denied.
But yes, I agree with you: they had possibility to copy any
documents and so forth.”327
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Mr. Condorachi seems to have forgotten the complaint he made about the Republic’s
behaviour in his second witness statement when he stated that: “Mr. Cornegruta was
not give a copy of [the expert] report until months later.”328

249

Moreover, as Mr. Condordachi notes, the lawyers serving Mr. Cornegruta were
qualified Kazakh lawyers and there have been no allegations as to their competence
or otherwise in respect of their conduct of the proceedings against Mr. Cornegruta:
“If you cast doubt on my qualification as a Kazakh lawyer, at least
the lawyers in the trial were qualified Kazakh lawyers, they had
their barrister certificates…”329

250

Mr. Condorachi’s main complaints are that the lawyers did not have the opportunity
to participate in the investigation or to demand additional expertise.330 This is a
curious complaint for a number of reasons.
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Firstly, on the one hand, Claimants accuse the Republic of a “top-down” approach,
identifying the crime before the facts, and on the other hand, they accuse the
Republic of failing to render their accusations early enough in the investigations
process. Both propositions cannot be true. Claimants’ arguments are flawed.
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Testimony of Mr. Condorachi, Hearing on Jurisdiction and Liability, Transcript Day 2, p.136, line 23 - p. 137, line
7.
Second Witness Statement of Mr. Condorachi, para. 4.
Testimony of Mr. Condorachi, Hearing on Jurisdiction and Liability, Transcript Day 2, p.138, lines 23-25.
Testimony of Mr. Condorachi, Hearing on Jurisdiction and Liability, Transcript Day 2, p.137, lines 7-11: “The
problem is that they only had the opportunity to read the materials which were gathered, but they had no possibility
to participate in the investigation or demand additional expertise.”
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Secondly, it would be strange, unusual and, it is submitted, procedurally deficient, if
suspects of a crime were involved in the initial investigations process. In fact, it
would be exactly this type of behaviour, avoided by the Republic which smacks of a
lack of due process.
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In any case, since it is accepted that Mr. Cornegruta was given as long as he liked to
pursue the files once he had been identified as a defendant, even if there was
anything wrong with the process of investigating prior to the identification of a key
defendant, this cannot have caused any prejudice to the defendant, or be deemed to
be unfair.
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Thirdly, Claimants had every opportunity to seek and submit further evidence. As
Mr. Kravchenko said in the Hearing on Jurisdiction and Liability:
“If a person became suspected or accused in a criminal process,
according to our procedural legislation, such person remains
entitled to make complaints or make applications throughout the
entire criminal trial, which means prior to trial and during the trial
as well, in court. Such person may file applications requesting
expert [reviews] of some kind, or any other measures, any other
applications that he deems necessary.”331
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Claimants accept that the trial of Mr. Cornegruta itself took place over 12 separate
hearings throughout the late Summer of 2009.332

II.

Procedural propriety in respect of evidence

256

The court’s judgement was also rendered in a procedurally proper way. Judge
Ryskalieva exercised her discretion based on a thorough review of the admissible
facts and evidence in her finding that Mr. Cornegruta is liable for illegal
entrepreneurship based on the illegal operation of the KPM Pipeline without a
licence.
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The judge in the court of Aktau relied upon a number of pieces of evidence when
ascertaining that the KPM Pipeline was trunk.333 This included but was not limited
to the expert report of Mr. Baymaganbetov and involved the exercise of her
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Testimony of Mr. Kravchenko, Hearing on Jurisdiction and Liability, Transcript Day 4, p.45, line 21 - p.46, line 3.
First Witness Statement of Mr. Condorachi, para. 25.
Respondent’s Rejoinder on Jurisdiction and Liability, Section VIII, 4.
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discretion in accordance with Article 25 of the Civil Procedure Code in determining
the correct outcome in this case.334
258

Claimants argue that the Republic transgressed procedure. Their focus centres on the
submission of expert evidence. If anything, it was Claimants who chose not to
engage in the process. In repeatedly seeking to rely on “opinions” that KPM itself
requested and by seeking opinions of those unqualified to opine, Claimants ignored
all the Kazakh law rules on expert evidence. 335
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Article 243 of the Criminal Procedure Code sets out clear procedural rules governing
the procurement of expert evidence at trial. 336 None of the expert opinions
submitted by the Claimants on the topic of the correct classification of the KPM
Pipeline complied with these rules. Notwithstanding this, they were either irrelevant,
(in the case of evidence provided by entities that were not authorised to classify
pipelines) or, in the case of Mr. Suleymenov’s legal expert report, do not have the
weight to override the Judge’s own assessment.337
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By contrast the Republic, through the Financial Police did follow those rules by
submitting admissible expert evidence in the form of Mr. Baymaganbetov’s report.
Mr. Baymaganbetov’s evidence was well grounded and independent.338
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Order from the Financial Police to the Ministry of Justice dated 9 February 2009 (Exhibit C-109); Respondent’s
Rejoinder on Jurisdiction and Liability, para. 508; Second Witness Statement of Mr. Kravchenko, para. 10.2.
Respondent’s Rejoinder on Jurisdiction and Liability, Section VIII.4(d).
Article 243 of the Criminal Procedure Code of the Republic of Kazakhstan (Legislation Exhibit R-25);
Respondent’s Rejoinder on Jurisdiction and Liability, para. 558.
Respondent’s Rejoinder on Jurisdiction and Liability, para. 573.
Respondent’s Rejoinder on Jurisdiction and Liability, Section VIII.4(a).
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F.

The decision the Judge came to was correct

I.

The KPM Pipeline was correctly classified as a trunk pipeline

261

The decision that the judge came to in respect of the classification of the KPM
Pipeline was correct.339 This is supported not only by the Court of Appeal,340 but
also by the Republic’s experts Professor Didenko and Mr. Latifov. 341 The
Republic’s analysis of this is set out in detail at paragraphs 513 - 545 of the
Rejoinder Memorial on Jurisdiction and Liability dated 13 August 2012. The key
tenets of the Republic’s case are elucidated below.
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Article 1 of the Law on Oil No. 2350 (1995) as of the date of KPM’s contract
defines the term “trunk” pipeline as “an engineering construction consisting of a
linear portion and connected with it surface facilities, means of communication and
tele-control for oil transportation from the contractor’s oil pipeline to the terminal
where it will be off-loaded to any other transport, its refining and consumption. A
main pipeline does not include an oil collector.”342
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This is a primary piece of legislation that, as a matter of Kazakh law, has superior
weight to other definitions or regulations. 343 While the Law on Oil provides the
primary definition, other laws and regulations, which by themselves do not provide
any reliable definition, can supplement and assist in the interpretation of this law.344
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Moreover, any dispute regarding the meaning of the legislation is a legal question,
even if technical legislation and the relevant facts need to be taken into account to
ascertain the correct answer.
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The definition in the Law on Oil provides that where a pipeline leaves the Contract
Area (which, broadly speaking is where the oil is processed and produced) and its
purpose is to transport the oil to another type of transport, processing or
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Decision of the Aktau City Court dated 18 September 2009 (Exhibit C-117).
Writ of Execution Issued by the Aktau City Court dated 29 December 2009 (Exhibit C-119).
First Expert Report of Professor Didenko. In the Hearing on Jurisdiction and Liability , Claimants’ challenged the
legislative basis of Professor Didenko’s methodology in reaching his view that the KPM Pipeline was trunk.
Professor Didenko has submitted his Second Expert Report which is exhibited, referred to and relied upon herein
Second Exper Report of Didenko dated 15 March 2013, and Expert Report of Mr. Latifov.
Law of the Republic of Kazakhstan № 2350 On Oil dated 18 June 1995 (Exhibit 5(d) to the First Expert Report
of Professor Didenko).
First Expert Report of Professor Didenko, p.7-8.
Second Expert Report of Professor Didenko.
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consumption, then it will be classified as a trunk pipeline. In particular, the
definition tells us
(a)

the purpose of the pipeline is important;

(b)

the contractor’s place of production and production delineates the parameters
of the contractor’s pipeline; and

(c)

transportation to a place of transhipment to another means of transport,
processing or consumption, is key.

266
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Applying this understanding of the definition to the current case, the Republic has
demonstrated that:
(a)

The KPM Pipeline does leave the Contract Area in respect of which KPM has
been granted certain rights under its licences.345

(b)

The purpose for which the KPM Pipeline was designed was to transport
commercial oil from the central processing facility into the tank farm at the
Raw Materials Base. This is evident from section 4.2.5 of the Working
Project.346

In any event, as demonstrated by Mr. Latifov, the KPM Pipeline bears the technical
characteristics of a trunk pipeline as defined in the secondary legislation. These are
set out in the Construction Code on Trunk Pipelines (SNiP 2.05.06-8 347 ). 348 This
construction code covers the design of new and renovated trunk pipelines. As Mr.
Baymaganbetov highlighted in the Hearing on Jurisdiction and Liability, as far as
technical legislation is concerned, SNiPs have a higher weighting than other design
criteria (for example, VSNs).349
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That this is correct can be tested by analysing whether or not the KPM Pipeline
could be classified as a gathering pipeline or any other type of field pipeline. These
pipelines are, broadly speaking, as the name suggests, pipelines which transport the
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Contract No. 305 dated 30 March 1999 (Exhibit C-45); First Expert Report of Professor Didenko, Section 1, para.
9, p.15.
Working Project “Raw Materials Base in Borankol Village” dated 2001 (Exhibit R-244; Exhibit 3 to the Expert
Report of Mr. Suleymenov). It is noted that the translation of section 1.4.5 of the Working Project as originally
submitted by the Claimants as Suleymenov, Exhibit 3 is incorrect. The correct translation of section 1.4.5 of the
Working Project is exhibited here (Exhibit R-363).
Construction norms and regulations 2.05.06-85* (Exhibit 12 to First Expert Report of Professor Didenko).
Expert Report of Mr. Latifov, p.9.
Testimony of Mr. Baymaganbetov, Hearing on Jurisdiction and Liability, Transcript Day 6, p.93, lines 15-22.
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field’s own oil and gas350 around the contractor’s field, or rather, the contractor’s
permitted area of licensed exploration / development (in other words, the contract
area). Applying the definition to the facts in this case, it is clear that because
(a)

the KPM Pipeline extends beyond the Contract Area;

(b)

the pipeline transports third party oil, mixing oil together; and

(c)

KPM earns money for the transportation of commercial oil;351
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the pipeline is not a field pipeline of any kind.
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The sign-offs by various state authorities do not contradict the classification of the
pipelines as a trunk pipeline since they authorised the designation purpose of the
KPM Pipeline. 352 In any event, they are irrelevant to the correct method of
classification of pipelines.
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Having established that the pipeline was trunk, since no licences were held for the
operation of a trunk pipeline (which is a fact accepted by the Claimants),353 the
judge was correct in finding that the initial premise for establishing illegal activity
had been fulfilled.

II.

Claimants have failed to establish that the pipeline is not a trunk pipeline

272

Claimants argue that the pipeline was wrongly classified as “trunk”. Thus, they say
that KPM did not procure, nor did it need to procure, a licence to operate the KPM
Pipeline as a trunk pipeline. However, they have failed to argue persuasively that the
pipeline was not a trunk pipeline. They merely state that it is a gathering pipeline
because it is not a trunk pipeline.354
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In particular, Claimants unsuccessfully argue that the issue of pipeline classification
is a technical, not a legal one and that on a technical analysis, the KPM Pipeline is
not trunk. Claimants simply cannot get their arguments straight. They are
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352
353
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As Mr. Latifov concisely identifies, from a technical point of view, a contractor’s pipeline is one which pumps its
own oil exclusively, Expert Report of Mr. Latifov, p.13.
In general, Contracts regarding transshipment of oil to railway transport on the Opornaya station (Exhibit R-132).
In particular, CONTRACT # TNG_PO_CRO_01 dated 23 December 2009 shows that TNG is among KPM’s
customers (Exhibit R-132.11).
Claimants’ Reply on Jurisdiction and Liability, para. 544.
Claimants’ Reply on Jurisdiction and Liability, para. 316.
Expert Report of Mr. Sulymenov, para. 47.
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contradicted not only by their own expert355 but also by their own fact witnesses and
by their counsel.
274

Strikingly, Claimants’ counsel themselves demonstrated in the Hearing on
Jurisdiction and Liability that it is simply nonsense to suggest that the classification
is predominantly anything other than a legal one. This was revealed in crossexamination when Claimants’ counsel objected to a question put to Mr. Romanosov
concerning the correct classification of the pipeline on the basis that it was a legal
question:
“MR TIRADO: No, sir, I agree, and obviously I'm just quoting
from the report directly. The question is that, "The classification of
a pipeline is not only a technical matter; do you agree?"
MR FLEURIET: That's still a legal question. That's still a legal
question he's asking. ”356
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Turning to the Claimants’ own witness, Mr. Romanosov (who was qualified in
relation to the operation of oil and gas production for KPM and TNG) makes a
number of arguments in relation to the technical parameters. First, he says that they
are significant. Specifically, he considers that the VSN 5-13/2.38-85 (also known as
VSN 2.38-85) which refers to criteria for field pipeline design is significant: “I think
it is a significant document because it is the basic document on the basis of which
the designer carried out his design work, and this document unambiguously states
that this pipeline is an in-field pipeline.”357
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However, Mr. Romanosov himself later states that such specifications are merely of
secondary importance to the purpose of the pipeline:
“The fact that a certain pipeline belongs to a certain category is its
purpose, what is actually pumped through this pipeline. As for the
technical parameters, of course they have significance. But this is
of secondary significance, because both main and in-field pipelines
may consist of the same pipes, have the same outward
appearance.”358
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Expert Report of Mr. Suleymenov, para. 55.
Testimony of Mr. Romanosov, Hearing on Jurisdiction and Liability, Transcript Day 2, p.94, lines 1-6.
Testimony of Mr. Romanosov, Hearing on Jurisdiction and Liability, Transcript Day 2, p.98, lines 15-19.
Testimony of Mr. Romanosov, Hearing on Jurisdiction and Liability, Transcript Day 2, p.94, lines 13-20.
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Later, Mr. Romanosov was questioned about the significance of the technical
specification that relates to the welding of trunk pipelines, SNiP III-42-80, which is
referred to at paragraph 4.3.5 of the Working Program for the Raw Materials Base
on the Borankol Field.359 Mr. Romanosov stated:
“The fact is that this once again proves that the technical
parameters, such as the number of welding joints, how they were
[constructed], with what methods, do not have significance in
determining the classification of a pipeline.”360
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So, it seems Claimants and the Republic agree that technical specifications have
secondary importance. Moreover, elsewhere, Mr. Romanosov himself highlighted
that only a layperson would draw a conclusion as to the correct classification of the
pipeline based on the appearance of the pipeline:
“But for a layman who doesn't know the significance of the
products pumped through this pipeline, a layman may judge by the
outward appearance. But for a professional, the key issue is what
is the purpose of this pipeline.”361
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All of this is, of course, contrary to Claimants’ initial assertions. In the Statement
of Claim, the foundational premise of Claimants’ arguments was that the KPM
Pipeline was not as big as other pipelines that have been classified as trunk pipelines
and by this reasoning it should not be given the same classification as those larger
pipelines.362
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This view was endorsed by a witness put forward by the Claimants who knows
nothing about pipelines. Mr. Stejar stated with seeming authoratative simplicity in
his witness statement, that “the pipelines that the authorities claimed were main
pipelines were actually small segments of field pipelines that make up part of our
companies’ oil and gas gathering systems.”363 How he knows this is not quite clear,
not least because he admitted in the Hearing on Jurisdiction and Liability that “I am
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Testimony of Mr. Romanosov, Hearing on Jurisdiction and Liability, Transcript Day 2, p.100, lines 4-21; Working
Project “Raw Materials Base in Borankol Village” dated 2001 (Exhibit R-244; Exhibit 3 to the Expert Report of
Mr. Suleymenov; Exhibit R-363).
Testimony of Mr. Romanosov, Hearing on Jurisdiction and Liability, Transcript Day 2, p.100, lines 12-17.
Testimony of Mr. Romanosov, Hearing on Jurisdiction and Liability, Transcript Day 2, p.94, line 25 - p. 95, line 4.
Claimants’ Statement of Claim, paras. 85-86.
Witness Statement of Mr. Stejar, para. 12.
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not an expert in the field of pipelines”, offering his views in the capcity of
“employee” only.364
281

Most importantly, Mr. Suleymenov does not seem to share the view that technical
parameters are of secondary importance:
“However, in my opinion, the length of a pipeline has a substantial
significance (emphasis added) for a pipeline to be considered a
trunk pipeline.”365
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Even though Mr. Romanosov now plays down the significance of the technical
features of the pipeline (especially when it comes to the bearing such technical
features have on a pipeline’s physical characteristics), Mr. Romanosov seemed
surprised to discover that (at first sight) Mr. Suleymenov did not appear to rely on
any technical norms or regulations in reaching his opinion. 366 In fact, Mr.
Suleymenov does go on to refer to Standard 1316-2004 (as approved on 10
December 2006) which states that a trunk pipeline must exceed 50 kilometers in
length and 219 millimetres in diameter.
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However, if we apply Mr. Romanosov’s reasoning diligently, neither the technical
parameters for construction (see paragraph 277 above) nor the length or outward
appearance of the pipeline are significant (see paragraph 278 above). It is difficult,
then, to see how on Claimants’ own case the standard identified by Mr. Suleymenov
assists in the classification of pipelines.
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In summary, the Claimants’ arguments as to whether or not the KPM Pipeline is
trunk or field are confused. This is especially so when considered against the fact
that they applied to the ARNM for a licence, when they knew that ARNM were
responsible to licensing trunk pipelines and specifically referred to trunk pipelines in
their letter.367
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Their flawed reasoning should not persuade the Tribunal to depart from the wellfounded decision of the Aktau court, the court of appeal and the view of the
Republic’s independent experts in the court proceedings and in this arbitration. Any
back up argument that the laws are too unclear to be followed fails for the reasons
set out in Part II, D.III.2 above and G. below.
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Testimony of Mr. Stejar, Hearing on Jurisdiction and Liability, Transcript Day 3, p.36, lines 22-23.
Expert Report of Mr. Suleymenov, para. 55.
Testimony of Mr. Romanosov, Hearing on Jurisdiction and Liability, Transcript Day 2, p. 98, pages 2-5: “There is
not a single reference to SNiP, that is Construction Norms and Regulations. That's a Russian abbreviation, SNiP.
So there are no references to Construction Norms and Regulations at all.”
See above Part II, D.III.1.
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III.

Order for the recovery of illegal profit from KPM

286

In its previous submissions, the Republic described how it is perfectly proper under
Kazakh law that as the result of a criminal proceeding against an individual, the
recovery of illegal income is ordered. 368 Further, the Republic and its expert
Professor Kogamov explained in detail that such recovery order can be directed
against the company for whom that individual worked if the illegal income
accumulated with that company.369
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At the Hearing on Jurisdiction and Liability, Claimants seem to have conceded that a
recovery order can be directed against a company. 370 Their main point of objection
now seems to be one of procedure. Further, Claimants allege that the recovered
amount was too high. In point of fact, however, both allegations are unsustainable.

1.

The ordinary and legal recovery procedure was pursued

288

Claimants allege that recovery in the framework of the criminal procedure requires
that a specific civil claim has to be brought against the company.371 The Republic
and its expert, Professor Kogamov, have already shown with the Rejoinder on
Jurisdiction and Liability that this is not correct. As Professor Kogamov expressly
stated:
“It is important to note that when deciding on the matters related
to the verdict, the court has the right to decide on compensation of
damages caused to the state also in cases when there is no civil
claim brought under the criminal proceedings, but the
circumstances related to the infliction of damages have been fully
studied in the court hearing.”372
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The testimony of Mr. Kravchenko at the Hearing on Jurisdiction and Liability
confirmed this fact.
“Q. If you would like to make a company a party in a jurisdiction
in which it's not possible to bring a criminal action against a
company, you would file a civil claim within the context of a
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Respondent’s Rejoinder on Jurisdiction and Liability, paras. 594 et seq.
Respondent’s Rejoinder on Jurisdiction and Liability, paras. 596 et seqq.
For a summary of Claimants’ complaints, see Claimants’ Opening Presentation, Hearing on Jurisdiction and
Liability, Transcript Day 1, p.125, lines 4-17.
Testimony of Mr. Kravchenko, Hearing on Jurisdiction and Liability, Transcript Day 4, p.69, lines 5-12.
First Expert Report of Professor Kogamov, p.8. Cf. also 2nd Expert Report of Professor Kogamov, p.10.
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criminal proceeding and name that company as a defendant to the
civil claim, or separately you would pursue an administrative
action against a company; would you agree with that?
A. Well, roughly it is probably so. But you don't even need to file a
separate claim within the framework of a criminal case in
Kazakhstan.
Q. In order to name a company as a party, you do have to file a
civil claim, because a company, as you testified a moment ago,
cannot be a party to a criminal proceeding, right?
A. I want to say that the practice of the Kazakhstan courts is that
not necessarily a company is presented a claim within the
framework of a criminal case, because civil law responsibility of a
company may follow or be presupposed out of the criminal case
itself.”373
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At the Hearing on Jurisdiction and Liability, Claimants tried to undermine this clear
fact fact by asking a set of questions showing a lack of understanding of the Kazakh
legal system. Counsel for Claimants repeatedly asked whether there were provisions
in the Criminal Code or the Code of Criminal Procedure providing for the procedure
described by Mr. Kravchenko and Professor Kogamov and whether case law was
binding in Kazakhstan.374 However, these questions were clearly beside the point.
Mr. Kravchenko’s and Professor Kogamov’s statements are based on a Regulatory
Resolution of the Kazakh Supreme Court from 2005, 375 as Mr. Kravchenko also
pointed out during his examination.376 Such Regulatory Resolutions have the force
of law in Kazakhstan and are thus clearly binding upon the courts.377 Even if the
principle invoked by Mr. Kravchenko and Professor Kogamov may not be contained
in the Criminal Code or the Code of Criminal Procedure, they are nonetheless part of
Kazakh law.
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Given the Regulatory Resolution by the Kazakh Supreme Court, it is no surprise that
the lower Kazakh courts have issued rulings in accordance with Mr. Kravchenko’s
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Testimony of Mr. Kravchenko, Hearing on Jurisdiction and Liability, Transcript Day 4, p.69, lines 5-24.
Testimony of Mr. Kravchenko, Hearing on Jurisdiction and Liability, Transcript Day 4, p.69, line 25 - p.70, line 1;
p.70, lines 7-10, 20-21.
Regulatory Resolution of the Supreme Court of RK of 20 June 2005 No 1 “On consideration of a civil claim in
criminal proceedings”, para. 27 (Exhibit 4 to the Expert Report of Professor Kogamov).
Testimony of Mr. Kravchenko, Hearing on Jurisdiction and Liability, Transcript Day 4, p.70, lines 2-3. Professor
Kogamov also references this Regulatory Resolution, cf. First Expert Report of Professor Kogamov, p.8.
First Expert Report of Professor Kogamov, p.22.
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and Professor Kogamov’s statements. The Republic has already outlined these
decisions in its Rejoinder on Jurisdiction and Liability, 378 and Mr. Kravchenko
referenced them again during his testimony.379
292

Importantly, contrary to Claimants’ allegations,380 none of KPM’s procedural rights
were infringed by the procedural course taken by the Aktau City Court. As Mr.
Kravchenko pointed out:
“[…] the representatives of Kazpolmunay, as far as I know -- and I
looked through the judgment -- participated in the court sessions in
this court case, and they had an opportunity to make positions to
the court and defend their rights.”381
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The Republic has already alluded to this fact in its earlier submissions.382 Claimants
have never denied that representatives of KPM took part in the proceedings and were
informed about the progress of these proceedings. With regard to Mr. Cornegruta
himself, who remained director during the time of the trial, 383 this is readily
apparent. However, other representatives of KPM were also present during the trial.
For example, Mr. Nurlibekov, the deputy general director of KPM, 384 as well as
several department chiefs of KPM were present at the trial on multiple occasions and
were also able to testify.385 There can thus not be a serious dispute that procedural
rights of KPM were always safeguarded.
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Further, insofar as Claimants allege that KPM were not immediately provided with a
copy of the court’s judgement, Mr. Kravchenko pointed out that KPM could and
should have taken legal steps in order to obtain a copy of the judgement but failed to
do so.386 Moreover, and in any event, there cannot be a serious dispute that KPM
could have obtained a copy of the judgement through Mr. Cornegruta and his
lawyers.387 Lastly, given the fact that Claimants obtained possession of numerous
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Respondent’s Rejoinder on Jurisdiction and Liability, paras. 598 et seqq.
Testimony of Mr. Kravchenko, Hearing on Jurisdiction and Liability, Transcript Day 4, p.70, lines 11-19.
Claimants’ Opening Presentation, Hearing on Jurisdiction and Liability, Transcript Day 1, p.125, lines 8-14.
Testimony of Mr. Kravchenko, Hearing on Jurisdiction and Liability, Transcript Day 4, p.71, lines 9-14. See also
p.107, lines 8-15.
Respondent’s Rejoinder on Jurisdiction and Liability, paras. 608 et seqq.
Claimants have never alleged that Mr. Cornegruta at the time of the trial was no longer director of the company.
Mr. Nurlibekov was present both on 12 and 13 September 2009, cf. Minutes of the Trial against Mr. Cornegruta
(Exhibit R-315.1).
On 14 September 2009, inter alia Mr. Bedereu (KPM’s Chief Economist), Mr. Mendygaziev (Head of Production
and Technical Equipment of KPM) and Mr. Knutov (Chief technical director of labour safety, KPM), were present,
cf. Minutes of the Trial against Mr. Cornegruta (Exhibit R-315.2).
Testimony of Mr. Kravchenko, Hearing on Jurisdiction and Liability, Transcript Day 4, p.107, lines 2-4, p.108,
lines 5-7.
Testimony of Mr. Kravchenko, Hearing on Jurisdiction and Liability, Transcript Day 4, p.107, lines 16-24.
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documents in “unofficial” if not outright illegal ways, 388 there can be little doubt
that even if Mr. Cornegruta had not handed on the judgement, KPM obtained it
through other channels anyway. This is also confirmed by the fact that despite
several questions about the time he learnt of the judgement, Mr. Stati never alleged
that KPM and he himself had only learnt about the judgement too late.389
295

Against this backdrop, KPM only has itself to blame. It could have appealed the
recovery order but simply failed to do so in time.390

2.

The recovered amount was correctly calculated

296

Claimants further unsuccessfully allege that the amount of illegal income calculated
by the court was somehow incorrect. Their arguments are based on a completely
unsupported concept of fictitious calculation of the recovery amount. With its
previous submissions, the Republic already explained in detail that this concept is
not known in Kazakh law and that the Aktau City Court was correct in not applying
it.391 Further, the Republic also explained that a deduction of expenses and taxes
was simply not possible because no information in that regard had been provided
during the proceedings.392
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During the Hearing on Jurisdiction and Liability, none of these facts were in any
way shaken by Claimants. First of all, Claimants never stated any basis for their
fictitious calculation according to which only the hypothetical income derived by
KPM for providing crude oil transport services through the pipeline should have
been applied. Despite asking repeated questions during the cross-examination of Mr.
Kravchenko which implied that this is Claimants’ approach, 393 Claimants simply
never explained why such hypothetical income should be the relevant measure in the
first place.
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As the Republic already explained, it can in fact not be the relevant measure.
Instead, income from the further sale of oil is decisive. To that end, the Kazakh
Supreme Court’s Regulatory Case No. 2 clearly states that “[i]ncome derived from
crime in the sphere of economic activity envisaged in Chapter 7 of the Criminal
Code shall be recovered from a guilty person and referred to the revenue of the state

388

See below Part V, A.
Testimony of Mr. Stati, Hearing on Jurisdiction and Liability, Transcript Day 2, p.35, line 8 - p.38, line 10.
See below Part II, G.
Respondent’s Rejoinder on Jurisdiction and Liability, paras. 618 et seqq.
Respondent’s Rejoinder on Jurisdiction and Liability, paras. 624 et seqq.
Testimony of Mr. Kravchenko, Hearing on Jurisdiction and Liability, Transcript Day 4, p.85, line 24 - p.86, line 5;
p.97, lines 3-16.
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as a result of unjust enrichment, acquired by criminal means.” 394 There is no
indication in this ruling for limiting the income in the present case to some
hypothetical transportation fees. Rather, the use of the pipeline was conditio sine qua
non for the ultimate income from the sale of oil. Hence, this income from the sale of
oil is the income derived from the crime of illegal entrepreneurial activity.
299

Second, insofar as Claimants suggest that the recovered amount was somehow out of
proportion, 395 it should be noted that during the KMG EP due diligence in the
summer of 2009, and thus prior to the trial, KMG EP’s legal counsel of Squire
Sanders estimated that KPM’s illegal income from operation of the pipeline
“exceeds KZT 12,000,000,000 or USD 80,000,000”. Thus, Squire Sanders assumed
illegal income far beyond the amount of KZT 1,935,000 or USD 12,659 that
Claimants apparently consider appropriate,396 and instead estimated illegal income
in line with the Aktau City Court’s ultimate finding.
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Third, Claimants in no way responded at the Hearing to the Republic’s argument
that the court was simply never provided by Mr. Cornegruta, still the Director of
KPM at the time of the trial, with any information about expenses and taxes. 397
However, without such information, no such deduction was possible. Importantly,
the information could also have been submitted on appeal, but KPM failed to do
so.398
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Lastly, and merely as a matter of clarification, the Republic notes that the recovered
amount is linked to the earned income, not to the earned profit. The passage in the
Republic’s Rejoinder on Jurisdiction and Liability indicating otherwise399 was due
to a clerical error.
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Regulatory Case of the Supreme Court of the Republic of Kazakhstan of 18 June 2004, No. 2 “On some issues of
qualification of crimes in the sphere of economic activity”, section 19 (Exhibit R-144).
Claimants’ Opening Presentation, Hearing on Jurisdiction and Liability, Transcript Day 1, p.127, lines 15 et seqq.
Squire Sanders Legal Due Diligence Report, p.113 (Exhibit R-364).
Respondent’s Rejoinder on Jurisdiction and Liability, paras. 626 et seq.
Expert Report of Professor Kogamov, p.15.
Respondent’s Rejoinder on Jurisdiction and Liability, para. 614.
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G.

Claimants ignored the rules on appeal, knowingly failed to
protect themselves, and wrongly leapfrogged the domestic legal
system in favour of arbitration

302

The Republic’s factual submissions on the Claimants’ failure to appeal are set out at
Section C.VIII.9 of the Rejoinder Memorial on Jurisdiction and Liability.

303

The decision against Mr. Cornegruta was issued on 18 September 2009.400 He was
given a sentence of 4 years. This decision included a recovery order against KPM for
an amount of KZT 21,675,854,578.401 For the reasons set out above, this was an
appropriate and accurate sentence.
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Nevertheless, in accordance with his right to do so, Mr. Cornegruta appealed the
decision and an appeal court considered the issues and endorsed the decision against
Mr. Cornegruta.402 KPM could have appealed the Aktau City Court judgment but
failed to do so in time. Under Article 399 Criminal Procedural Code, the appeal had
to be filed within 15 days from the announcement of the verdict, i.e. on 4 October
2009. Nonetheless, KPM only filed its appeal on 25 January 2010.403
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KPM’s failure to appeal in time cannot be attributed to failures by the Republic. This
is particularly the case given that KPM had ample knowledge of the judgment
rendered against Mr. Cornegruta and the implications this would have in relation to
recovery orders against KPM: representatives of KPM were at the trial. As Mr.
Kravchenko stated, there was nothing unfair; nothing that would prejudice KPM
from applying within the time limit of 4 October 2009. When asked in the Hearing
on Jurisdiction and Liability whether it would be unfair for an appeal to be rejected
on the basis that a non-party did not have a certified copy of the judgment with
which to make the application for an appeal, Mr. Kravchenko replied:
“I would agree only in case two conditions are fulfilled: namely,
first, if the representatives of KPM indeed did not take part in this
trial; and second, if such representatives did not take part and the
judge, according to their opinion, breached their rights and did not

400
401
402
403

Decision of the Aktau City Court dated 18 September 2009 (Exhibit C-117).
Respondent’s Rejoinder on Jurisdiction and Liability, para. 615.
Decision on Appeal dated 12 November 2009 (Exhibit C-565).
KPM's Appeal (Exhibit C-481). Testimony of Mr. Kravchenko, Hearing on Jurisdiction and Liability, Transcript
Day 4, p.106, line 22 - p.107, line 4.
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provide them with a copy, and they have filed an appeal, they have
challenged such a decision of the judge.”404
306

As to whether KPM had to wait to receive a certified copy of the judgment from the
court directly, in circumstances where the head of the company, Mr. Cornegruta,
already had a copy (and had notice of the sentence against him) such that he could
appeal the decision against him, the lack of a copy sent to KPM (which would have
been sent to Mr. Cornegruta anyway) is not an adequate reason for delaying any
application for appeal. As Mr. Kravchenko highlighted:
“it would be ridiculous to think that Mr Cornegruta, who was
heading the company, could not share his copy of the judgment
with the company that he was the head of.”405
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Representatives of KPM were present at the trial and Claimants were kept informed
by those representatives. Mr. Stati’s own knowledge came from his lawyers. When
asked when he first learned of the sentence against Mr. Cornegruta, Mr. Stati
replied: “I have my lawyers, and they keep me informed.”406 He later clarified that
this lawyer was Mr. Pisica.407
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Moreover, it seems that Claimants consider that they had ample knowledge of
Kazakh law. Mr. Condorachi was at great pains to explain in the Hearing on
Jurisdiction and Liability his Kazakh law expertise. He stated that the Republic
should not “not accuse [him] of not knowing the criminal law of Kazakhstan”.408
His expertise arises, he says, from his training as a Moldovan lawyer and the
similarities between Moldovan and Kazakh law.409
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In any case, KPM itself had Kazakh lawyers; Mr. Stati’s view was that since Mr.
Pisica and Mr. Condorachi were both Moldovan lawyers, KPM and TNG needed to
rely on lawyers for qualified Kazakh legal advice.410 There is no justification here
for an argument that ignorance of the facts or the law excuses Claimants from the
consequences of their action or, here, inaction.
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Testimony of Mr. Kravchenko, Hearing on Jurisdiction and Liability, Transcript Day 4, p.106, line 17 - p.107,
line 4.
Testimony of Mr. Kravchenko, Hearing on Jurisdiction and Liability, Transcript Day 4, p.107, lines 19-22.
Testimony of Mr. Stati, Hearing on Jurisdiction and Liability, Transcript Day 2, p.36, line 8.
Testimony of Mr. Stati, Hearing on Jurisdiction and Liability, Transcript Day 2, p.37, line 5.
Testimony of Mr. Condorachi, Hearing on Jurisdiction and Liability, Transcript Day 2, p.128, lines 15-16.
Testimony of Mr. Condorachi, Hearing on Jurisdiction and Liability, Transcript Day 2, p.129, lines 15-16 and lines
22-25, p.30, lines 1-21
Testimony of Mr. Stati, Hearing on Jurisdiction and Liability, Transcript Day 2, p.31, lines 9-14.
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310

In any case, this is a moot point, since Mr. Stati himself has made quite clear that he
paid little attention to the appeals procedure, leapfrogging the courts of last resort in
Kazakhstan in favour of the preferential treatment he hoped to seek in the
international arena:
“Q. Are you aware that a decision or a sentence can be appealed?
A. Yes, of course. But to whom? That's why we've come all the way
to the Arbitral Tribunal.
Q. Are you aware that your Kazakhstan local people missed the
deadline for appeal?
A. Honestly speaking, I didn't follow this. I was aware that we'll be
never able to obtain justice in Kazakhstan. That's why I kept
insisting on arbitration.”411

311

Claimants continually accuse the Republic of premeditated behaviour. If anything
was pre-meditated, it was Mr. Stati’s efforts to force the issues that should properly
have been heard by local courts into the international arena. In the Hearing on
Jurisdiction and Liability, it became clear that Stati engaged lawyers as early as in
the beginning of 2009 to prepare for arbitration. In response to the question:
“Q. So in 2009 you engaged King & Spalding, and instructed them
to start work on the arbitration?,”

312

he replied:
“A. Yes. We provided them with the materials, we have signed an
agreement that they will bring this to arbitration and represent our
interests in it.”412
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Even if the decision reached by the court were incorrect, the arbitral tribunal is not
well placed or authorised to reconsider it. This would only be relevant if this
incorrect decision formed part of a body of evidence to demonstrate that the whole
system of Kazakh justice is flawed. This is not alleged.
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By the time that Claimants submitted their complaints to international arbitration,
they had concerns regarding not only the KPM Pipeline Court Decision, but also the
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Testimony of Mr. Stati, Hearing on Jurisdiction and Liability, Transcript Day 2, p.38, lines 2-10.
Testimony of Mr. Stati, Hearing on Jurisdiction and Liability, Transcript Day 2, p.21, lines 15-19.
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enforcement orders that were levied against KPM. They also had a grievance
concerning the alleged improper termination of the Contracts 310 and 210.
315

Far from explaining why they did not exhaust local remedies, Claimants accept this.
Given Mr. Stati’s stance, they have little option to assert otherwise. 413 However,
Claimants should have fully pursued their rights under domestic law:
(a)

The enforcement and the KPM Pipeline Decision could have and should have
been appealed to the Supreme Court in Kazakhstan.414

(b)

The Claimants should have referred issues under the contract to arbitration in
accordance with the terms of the contracts.415
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As a matter of both international and Kazakh law, Mr. Stati was wrong to pay so
little attention to the appeal procedure.416 It is not enough, nor is it appropriate, to
state that the domestic remedies are “futile” and expect the international arbitral
tribunal to do the work that the Claimants themselves should have done.
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Respondent’s Rejoinder on Jurisdiction and Liability, para. 1131.
Respondent’s Rejoinder on Jurisdiction and Liability, Section C.VIII.9.
Respondent’s Rejoinder on Jurisdiction and Liability, Section C.IX.2.c.
Respondent’s Rejoinder on Jurisdiction and Liability, Section D.III.2.
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H.

TNG’s Contract No. 302 expired on 30 March 2009

317

TNG’s Contract No. 302 expired on 30 March 2009. The Republic neither granted
an extension of the contract nor was it under any obligation to do so 417 and
Claimants failed to show otherwise in the Hearing on Jurisdiction and Liability.

318

In fact, Contract No. 302 was never extended (I.), Claimants failed to demonstrate
why the Republic should have been under an obligation to extend it (II.) and the
Republic never treated it as if it had been extended (III.).

I.

Contract No. 302 was never extended

319

In the Hearing, Claimants stated the following by referring to the recommendation of
the expert commission 418 and the communication of this recommendation to
TNG.419
“I think the letters both very clearly indicate to our client -- and
our client could rely on it -- that its contract was going to be
extended, and that an addendum to the contract was going to be
entered into by the state.”420 (emphasis added)

320

This is contrasted by Claimants’ earlier allegations that, allegedly:
“[o]n April 9, 2009, the MEMR granted 'the extension of the
exploration period …for a period of 2 years, until 03/30/2011.'”421

321

Claimants thus already shifted their position from an allegation that the MEMR had
already “granted the extension” to an allegation that the MEMR had indicated that
the contract “was going to be extended”.

322

Clearly, neither position is correct. What Claimants allegedly perceived to be an
agreement to extend the exploration period under Contract No. 302 was simply a
recommendation by the expert commission to extend the contract. As Mr.
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See Respondent’s Rejoinder on Jurisdiction and Liability, paras. 411 et seqq. and Respondent’s Statement of
Defence, paras. 14.25 et seqq. and paras. 31.66 et seqq.
Minutes № 7 of the meeting of the expert commission for subsoil users’ applications dated 2 April 2009 (Exhibit
R-163.2).
Letter from the MEMR to TNG dated 9 April 2009 (Exhibit R-163.1).
Claimants’ Opening Presentation, Hearing on Jurisdiction and Liability, Transcript Day 1, p.130, lines 10-14.
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Ongarbaev testified, this is merely an intermediate step in a rather lengthy
administrative procedure to extend a contract; it cannot at all be equated with a
definitive or binding agreement to extend the contract.422
323

Minister Mynbaev, when questioned about the MEMR’s letter to TNG of 9 April
2009 423 explained that the decision of the commission only has recommendatory
nature and how the further procedure functions:
“A. Let me try to explain to you the routine or the process as it was
then and as it is now, since it hasn't been changed. There is a socalled expert commission at the ministry, and this commission,
when there is a request from a subsoil user, for example, to extend
a contract or to extend the contractual territory or -- well, mainly
these two issues. These matters, since these are the matters of
subsoil use, and sensitive matters and complex matters, they are
subjected to the expert commission. The expert commission will
make a decision, and the commission -- well, the decision actually
is made by the competent authority, but the commission gives
recommendations. The commission gives recommendations as to
whether the subsoil user may count on extension or not. If the
commission decides to recommend extension of a contract, the next
step will be legal formalising and work with the amendment of the
contract, and it is clear that such an amendment needs to be agreed
upon, not only within the Ministry of Energy. But the key issues are
the tax issues: that would be the Ministry of Finance and the
Ministry of Economy. And these two ministries are the authorities
who have to carry out their own expert review of such addenda,
and if such a contract has been approved, such addenda are
initialled. And after such approvals with all the related authorities,
these particular amendments will be initialled from the relevant
authorities. So the ministry has to gather all these initials. That is
quite some work; it might take half a year, it might take eight
months. And when these amendments have been approved, the
ministry has signed off these amendments to the contract, at this
moment the amendment will be registered with the Ministry of Oil
and Gas. And from the moment these amendments have been

422
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Testimony of Mr. Ongarbaev, Hearing on Jurisdiction and Liability, Transcript Day 6, p. 47 et seq; See also
Respondent’s Rejoinder on Jurisdiction and Liability, para. 414.
Letter from the MEMR to TNG dated 9 April 2009 (Exhibit R-163.1).
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registered with the Ministry of Oil and Gas, these amendments will
enter into force and be legally binding.”424
324

Likewise, when counsel for Claimants put the MEMR’s letter to TNG of 9 April
2009425 to Mr. Ongarbaev, he explained:
“As I stated earlier, when I detailed the process for amendments of
contracts, all amendments, all additions and agreed decisions shall
be signed and registered with the competent body. Each document
enters into force after such document has been registered. And in
this case there was a decision to recommend: you said that this
decision had recommending character, this decision by a
competent body. And after that, according to the process, the
subsoil user must submit a draft addendum and this addendum
shall be duly reviewed in the order established. But as I earlier
said, not every addendum draft and not every proposal and not
every decision, as well as any addendum to a contract, will be
approved without agreement by the parties.426

325

The process of extending a subsoil use contract should have been familiar to
Claimants as they had already had their contracts extended for several times when
they received the recommendation of the expert commission of 2 April 2009.427
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However, as Mr. Cojin’s testimony demonstrated, TNG lacked competent personnel
to understand what was a rather simple administrative process.

327

In the Hearing on Jurisdiction and Liability, the following plain question was put to
Mr. Cojin:
“As at 2008, whilst you were still general director of TNG,
contract 302 was due to expire on 30th March 2009?”428

328

After having been handed Supplement No. 5 to Contract No. 302, Mr. Cojin then
replied:

424
425
426
427

428

Testimony of Mr. Mynbaev, Hearing on Jurisdiction and Liability, Transcript Day 3, p.114 line 8 - p.115, line 21.
Letter from the MEMR to TNG dated 9 April 2009 (Exhibit R-163.1).
Testimony of Mr. Ongarbaev, Hearing on Jurisdiction and Liability, Transcript Day 6, p.67 line 22 - p.68 line 11.
Minutes № 7 of the meeting of the expert commission for subsoil users’ applications dated 2 April 2009 (Exhibit
R-163.2).
Testimony of Mr. Cojin, Hearing on Jurisdiction and Liability, Transcript Day 3, p.15, lines 1-3.
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“No, of course not. The contract did not expire at that time. This is
the addendum which covers the prospecting, the exploration
period. There is an exploration period and there is also another
period of development and production. But this is true: that the
exploration period finished in March 2009, and subsequently there
was a development period of the field. If I remember correctly now,
the entire contract ran until the year 2018.”429
329

It is impossible to make any sense of Mr. Cojin’s statement, the man who was
General Director of TNG for more than eight years, from April 2001 until May
2009. None of the areas of Contract No. 302 entered into development and
production during this time (or ever). TNG simply unsuccessfully applied for an
extension of the exploration period. It never applied to enter into the development
and production phase.

330

Still, when asked about TNG’s application for extension of Contract No. 302, Mr.
Cojin reiterated by referring to this application:430
“The fact is that apparently this letter relates not to all the units
that we explored; there were several blocks, and this apparently
pertains to another block, not the main block which was handed
over into industrial development in 2007 or 2008.”431

331

It may remain Mr. Cojin’s secret which “main block” of the Contract No. 302 area
he referred to. In any case, no part of the Contract No. 302 area ever entered into
industrial development and neither Claimants nor any of Claimants’ other witnesses
has ever claimed so.

332

Supplement No. 5 of Contract No. 302 is explicit regarding the term of the contract:
“3.1. Term of the Contract shall commence on the Effective Date
and shall continue until expiration of the Exploration Period, i.e.
30.03.2009, which shall cover four phases:
I-st phase of Exploration Period shall last 2 years (31.07.1998 –
31.07.2000)
II-nd phase of Exploration Period shall last 4 years (31.07.2000 –
31.07.2004)

429
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Testimony of Mr. Cojin, Hearing on Jurisdiction and Liability, Transcript Day 3, p. 15, lines 23 et seqq.
Application from TNG to the MEMR for extension of Contract No. 302 dated 14 October 2008 (Exhibit C-67).
Testimony of Mr. Cojin, Hearing on Jurisdiction and Liability, Transcript Day 3, p.17, lines 19-24.
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III-rd phase represents the extension of the Exploration Period
with 2 years (31.07.2004 –31.07.2006)
IV-th phase represents the extension of the Exploration Period due
to Force-Majeure circumstances for 2 years and 8 months, i.e.
31.07.2006 – 30.03.2009.”432
333

Contrary to Mr. Cojin’s assertion, there is no mention of a contract term until the
year 2018.

334

Frankly, there are only two alternative conclusions that can be drawn from Mr.
Cojin’s testimony: Either Mr. Cojin, TNG’s long term highest official had no idea
about TNG’s contracts, their terms and how they could be extended or Mr. Cojin
deliberately sought to misinform the Tribunal.

II.

No obligation to extend Contract No. 302

335

Claimants continually fail to show why the Republic should have been under any
obligation to extend Contract No. 302.

336

Despite the Republic repeated reminders 433 Claimants failed to show why there
would be an obligation of the state to extend the exloration period in their Request
for Arbitration, their Statement of Claim, the Reply on Jurisdiction and Liability and
in the Hearing on Jurisdiction and Liability. The only inference that can be drawn
from this failure is that Claimants concede that there is no general obligation of the
state to extend the exploration period.
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Presumably, Claimants needed to accept this due to the clear wording of Supplement
No. 5 to Contract No. 302 that the exploration can be extended but it certainly does
not have to be extended:
“The Exploration Period shall be extended due to Force-Majeure
circumstances until 30.03.2009. Exploration Period can be
extended for up to two years upon mutual agreement of the Parties,
in accordance with the current Legislation, provided, however, that

432
433

Contract No. 302 dated 31 July 1998 (Exhibit C-53).
Respondent’s Rejoinder on Jurisdiction and Liability, paras. 426 et seqq and Respondent’s Statement of Defence,
para. 14.32.
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the Contractor shall submit to the Competent Body a new Minimum
Work Program.”434 (emphasis added)
338

This was also pointed out by Minister Mynbaev:
“In actual fact the state has no automatic duties to extend all the
exploration contracts.435

339

Presumably in view of this clear wording, Claimants in the Hearing on Jurisdiction
implicitly admitted that even under their own case any time before the MEMR’s
letter of 9 April 2009, there was no basis for TNG to rely on an extension of the
exploration period:
In October 2008, application was made to extend the contract; on
April 2nd 2009 the expert commission for the MEMR made a
recommendation granting the extension; and then on April 9th
2009 the MEMR sent a letter to our clients that said, in our view,
that the contract was extended (…). I think the letters both very
clearly indicate to our client -- and our client could rely on it -that its contract was going to be extended, and that an addendum
to the contract was going to be entered into by the state.” 436
(emphasis added)
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What Claimants implicitly say is that prior to these letters, there was nothing that
Claimants could rely upon. Otherwise, Claimants would have chosen to make it their
claim that the Republic breached the ECT by not extending the exploration period
despite being contractually bound to do so.

341

This implicit admission in fact only reconfirmed Claimants’ earlier explicit
admission in their Reply on Jurisdiction that there was no obligation of the Republic
to extend Contract No. 302.437
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The Claimants’ - equally baseless - case, however, appears to be that the Republic
breached the ECT because it allegedly “breached an undertaking it made with
respect to extending contract 302, and it was bad faith to do so.”438
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Respondent’s Rejoinder on Jurisdiction and Liability, paras. 426 et seqq and Respondent’s Statement of Defence,
para. 14.32.
Testimony of Mr. Mynbaev, Hearing on Jurisdiction and Liability, Transcript Day 3, p.123, lines 9-10.
Claimants’ Opening Presentation, Hearing on Jurisdiction and Liability, Transcript Day 1, p.130, lines 1-14.
Claimants’ Reply on Jurisdiction and Liability, para. 242: “The mere fact that Kazakhstan was not obliged to agree
to extend the exploration period […]”.
Claimants’ Opening Presentation, Hearing on Jurisdiction and Liability, Transcript Day 1, p.129, lines 22-25.
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343

However, as has been demonstrated above, the Republic neither granted an
extension nor did it commit itself to grant one.

344

In addition, Claimants’ have failed to show how the Republic could even have
legally extended their contract given TNG’s lack of an application for extension of
the underlying licence.439

III.

The Republic did not treat Contract No. 302 as if it had been extended

345

In the Hearing on Jurisdiction and Liability, Claimants again and again insinuated
that the Republic had treated Contract No. 302 as if it had been extended.440

346

However, it is quite apparent that the Republic did not treat Contract No. 302 as if it
had been extended. Had the contract been extended, TNG would have been under an
obligation to conduct exploration, which it did not fulfil. Consequently, the MEMR
would most likely have needed to terminate the contract for non-compliance with
this obligation.441

347

In fact, Contract 302 was formally terminated in July 2010 as evidenced by the
MOG’s notification of termination of 22 July 2010 442 . However, a look at the
notification demonstrates that the Ministry had always considered the contract as
expired

348

The notification states explicitly that
“[p]ursuant to article 72 (1) of the Law of the Republic of
Kazakhstan “On Subsoil and Subsoil Use”, by order of the
Ministry of Oil and Gas of the Republic of Kazakhstan No. 254 of
July 21, 2010, Contract No.302 (…) shall be terminated due to
expiration of its term.” (emphasis added)

439

440
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This was brought to Claimants’ attention in Respondent’s Rejoinder on Jurisdiction and Liability, paras. 433 et
seqq and Respondent’s Statement of Defence, paras. 14.32 and 31.73 et seqq.
See e.g. Testimony of Mr. Mynbaev, Hearing on Jurisdiction and Liability, Transcript Day 3, p. 117, lines 19-24
and Testimony of Mr. Ongarbaev, Hearing on Jurisdiction and Liability, Transcript Day 6, p. 69, lines 16-21.
See Squire Sanders Legal Due Diligence Report, p. 153 (Exhibit R-364).
Notification of termination of Subsoil Use Contract 302 dated 22 July 2010 (Exhibit C-5).
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I.

The termination of the contracts and the invocation of trust
management system were lawful and justified

349

The termination of contracts 210 and 305 and subsequent transfer into trust
management was not only justified and legal, but also the only action the Republic
could take in the circumstances. The Republic has already set out its position in
some detail in the Statement of Defence and Rejoinder Memorial on Jurisdiction and
Liability.443 In summary:
(a)

Claimants were in continuing and serious breach of Contracts 210 and 305.
Many of these breaches had existed for a considerable period of time
(including the operation of a main pipeline without a license, breaches of tax
legislation and the failure to comply with the minimum work programme).
Audits and inspections throughout the period 2001 to 2010 demonstrate a
systematic failure by the Claimants to comply with their obligations.

(b)

Inspections conducted in July 2010 only revealed further serious violations. It
also became apparent that not only were the levels of production poor, but
Claimants were also mistreating the fields. Claimants’ actions were having a
serious social impact, with reports that employees were not being paid their
salaries and mass employee dismissals a serious concern for the Republic. It
was evident that the situation would only get worse. In the circumstances,
quite simply, the Republic had no option but to take action - it had already
given Claimants considerable opportunity to remedy the issues.

(c)

Despite advance and timely actual notice of the breaches, Claimants
demonstrated an unwillingness to cooperate with the Republic to cure the
breaches (partly acknowledging that there were breaches), and had for all
intents and purposes abandoned their assets. Therefore notices were served on
KPM and TNG terminating the Contracts for breach and invoking the relevant
provisions of the Subsoil Law 2010.

(d)

443

Accordingly, Claimants’ assets were taken into a specific trust arrangement.
Under such an arrangement, although title in Claimants’ assets did not transfer
to the Republic (since the arrangement was merely temporary), any financial
benefit was placed in an escrow account. Claimants thus stopped reaping

Respondent’s Statement of Defence, Section 31; Respondent’s Rejoinder on Jurisdiction and Liability, Section IX.
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financial benefits as one would expect where a subsoil user is both absent and
in breach of its contractual obligations.
(e)

The current trust management of the assets involves holding money in escrow
until a new subsoil user is brought in to manage the assets. However,
unsurprisingly, a willing subsoil user has not yet been found as a result of the
ongoing arbitration over the assets.

(f)

Claimants could have resolved this issue amicably by invoking one of the
mechanisms in the Contracts or, indeed, by complying with the voluntary
mechanism in the Subsoil Law 2010 at Article 72(10) for the handing over of
assets to the trust and appealing the decision in accordance with Article 73 of
the Subsoil Law 2010.

(g)

The opportunity to resolve this issue in accordance with the Contracts
themselves and/or the Subsoil Law 2010 was sidestepped by Claimants who
filed substantive proceedings against the Republic in an international forum
only five days after the terminations.

350

In their Statement of Claim and Reply Memorial on Jurisdiction and Liability,
Claimants fail to address the majority of the key issues. They further fail to
substantiate their allegations that this was a pre-meditated illegal expropriation.
Claimants have no credible explanation as to why remedies were not pursued against
the Republic fully (or at all) under the law or the Contracts. In summary, Claimants
do no more then point out procedural reasons (which are in themselves unjustified
and unreasonable) as to why the Republic might have been incorrect in the
application of its own laws, rather than substantively address the allegations of
breach made against them.

351

It is unsurprising that Claimants continued with this approach during the Hearing on
Jurisdiction and Liability. In particular, their cross examination of the Republic’s
witnesses, together with the Republic’s cross examination of Claimants’ witnesses
did no more than further evidence that the Republic had no option but to terminate
the contracts and transfer the assets into trust management. The analysis below
summarises the key points which were made during the hearing in this regard.

I.

Claimants were in continuing and serious breach of Contracts 210 and
305

352

During the cross examination of Minister Mynbaev at the Hearing on Jurisdiction
and Liability, Claimants’ counsel sought to challenge the fact that KPM and TNG
99

were in breach of their contracts by relying on inspection reports (relating to
inspections that took place between the end of January and beginning of February
2010),444 which allegedly state that KPM and TNG were in compliance with their
contractual obligations.445
353

Four months later, at the Hearing on Quantum, Claimants had realised themselves
that their claim had become untenable. It was for this reason that they had
Mr. Lungu make an unequivocal admission that KPM and TNG had indeed not been
in compliance with their drilling obligations under the work programs since 2009:
“As it is known already, we did not do the capital investment
programme that we had for both KPM and TNG in 2009 […]”.446
(emphasis provided)

354

In fact, TNG had not meet its targets for the drilling of new wells since 2008.447 For
this reason, Claimants’ attempt to show that Claimants had always invested the
amount of funds required by the work programs448 was beside the point. As Minister
Mynbayev explained, it is not sufficient to merely invest the sums stipulated under
the work programs. The specific obligations must be fulfilled as well:
“Now, as far as the Borankol field is concerned, I personally, until
the year 2010, when the company KPM was apparently handed
over into trust management, many things were not known to us; in
particular, the extent of the growing flooding or watering of the
wells. And with respect to the lack of the numbers of the wells,
one should make a distinction between the financial obligations
and the physical volume of work.
As I understand, in 2009 the physical volume of work was not
performed. You show me now performance of financial obligations.
If this is an excerpt from our report, of course I accept this. I was
talking about the failure to drill the necessary number of wells in
2009, which, as it became known to me personally -- it became
known to me personally after July 2010.” 449 (emphasis added)

444

445
446
447
448
449

Report on the results of an unscheduled inspection of KPM dated 25 January - 6 February 2010 (Exhibit C-385);
Report on the results of an unscheduled inspection of TNG dated 25 January - 5 February 2010 (Exhibit C-386).
Testimony of Mr. Mynbaev, Hearing on Jurisdiction and Liability, Transcript Day 3, p.129, lines 15, et seq.
Cf. Testimony of Mr. Lungu, Hearing on Quantum, Transcript Day 1, p.186, lines 10-18.
PwC Due Diligence Report, p.25 (Exhibit R-359).
Testimony of Mr. Mynbaev, Hearing on Jurisdiction and Liability, Transcript Day 3, p.135, lines 3 et seq.
Testimony of Mr. Mynbaev, Hearing on Jurisdiction and Liability, Transcript Day 3, p.136, line 19 - p.137, line 8.
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355

Minister Mynbayev further set out at the Hearing on Jurisdiction and Liability that
the Republic tolerated KPM’s and TNG’s non-compliance with their drilling
obligations, as well as their other breaches, for a considerable time before it took
steps to terminate the contracts:
“In this respect, these very substantial decisions which are made
by the minister, it is clear that the tax issues, the issues related to
the trunk pipeline, they did not get regulated in the winter. And in
fact the ministry, and me personally, impersonated by me, resisted
-- I don't know what other word to use -- I did not want to
terminate these contracts. I did not want to. It seemed that the
investor must find a way to resolve his issues. And it is my right to
decide whether I follow the recommendations of the inspections or
not.
So this is not a legal or formalistic decision any longer; this is a
decision on the merits.
In fact, in July the situation was no longer tolerable, and a
substantive decision at the level of a person who carried out the
ministerial duties -- and here I make no difference between myself
or my deputy --it's a decision on the merits. Something needed to
be undertaken because the situation could no longer remain as it
was in July”.450 (emphasis added)

356

As the Minister further points out, the extent of problems with the fields was not
fully discovered until the assets were transferred into trust management. In
particular, the extent of flooding of the wells in the Tolkyn field, which was a
serious issue, could not be fully determined until the fields were transferred into trust
management as prior to that inspections of the fields were conducted by small
teams.451 Mr. Ongarbaev, who was head of department for the implementation of
contractual obligations, explains how serious this issue was during direct
examination:
“Q. One last question regarding the Tolkyn fields. Could you
describe the conditions of the Tolkyn fields in the summer of 2010?

450
451

Testimony of Mr. Mynbaev, Hearing on Jurisdiction and Liability, Transcript Day 3, p.131, line 21 - p.132, line 15.
Testimony of Mr. Mynbaev, Hearing on Jurisdiction and Liability, Transcript Day 3, p.137, line 25 -p.138, line 5.
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A. With respect to the Tolkyn field, as far as I remember, in 2008,
already then an intensive development had started in 2008, as
compared to the previous stages; also flooding, watering of the
elements of gas condensate and oil elements of the field. By way of
comparison I can say that at the period prior to the production
period, flooding or watering is a very serious thing. So the extent of
watering was 9 or 10 grams per cubic metre. In 2008, the watering
increased considerably: it was from 10 to 60 approximately. In
2010, the watering of gas condensate 2 elements was above 100
grams per cubic metre.
This is a very short period of time for such dynamics in the changes
of the situation of the field, so one could use this data to describe
the general status of the field in 2010.”452

II.

The Republic was entitled and obliged to carry out inspections in
June/July 2010 which revealed further violations

357

Claimants’ counsel also sought to challenge the basis for the Republic conducting
inspections of KPM and TNG in June/July 2010, during the Hearing on Jurisdiction
and Liability. First and foremost, the Republic is fully entitled to conduct inspections
in order to ensure compliance with subsoil legislation and Kazakh laws. Second, the
General Prosecutor’s Office was obliged to order the inspections as, inter alia, (1)
serious allegations were made in relation to breaches of environmental law and
subsoil law, (2) there were concerns arising out of Claimants’ failure to pay
employee salaries and reports of mass employee dismissals and (3) complaints had
been made in relation to loss of deposits leading to poor levels of production.

358

Claimants’ counsel sought to contest these reasons at the hearing, particularly during
the cross-examination of Mr. Kravchenko. However, their approach demonstrated
that Claimants do not have any substantive grounds for arguing that the Republic
was not entitled to inspect the companies. In particular:
(a)

452
453

453

Claimants’ counsel seem to belittle the “handwritten complaint” the Republic
received from individuals regarding KPM and TNG and allege that this was

Testimony of Mr. Ongarbaev, Hearing on Jurisdiction and Liability, Transcript Day 6, p.49, line 6 - p.50, line 6.
Respondent’s Rejoinder on Jurisdiction and Liability, para. 676; Witness Statement of Mr. Ongarbaev, paras. 2.42.5; Second Witness Statement fo Mr. Kravchenko, paras. 7.1-7.2.
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the entire justification for carrying out the inspections.454 This is quite simply
incorrect as set out above. Furthermore, the complaint quite patently only
reinforced concerns the Republic already had about the companies. As Mr.
Kravchenko explained:
“When we received this complaint, we approached the prosecutor's
office in the region. Of course we did not make any written
instructions; we just made a call, a call about what was going on at
these two enterprises, and we received some clarifications to the
fact that the situation was not that good, to put it mildly, and this
social tension was increasing among the employees; and on top
of which it was also noticed by other residents, by the population
of the region, and it could not be excluded that such a social
explosion could affect the entire region”.455 (emphasis added)
(b)

Claimants’ counsel challenge the alleged lack of evidence to support the points
made by Mr. Kravchenko in paragraph 7.6 of his second witness statement,
which concerned some of the issues which instigated the July 2010
inspections. In particular, they allege that Mr. Kravchenko had no evidence to
support that salaries were not paid as set out in paragraph 7.6(a) of his second
witness statement, to which he pointedly responded:
“the fact that the salaries were delayed, I know it for sure, and I
am absolutely sure in this. There were delays in early 2009, there
were delays probably in 6 July/August 2009, and also in
February/March 2010.”456

359

It is apparent that Claimants do not address the substance of the issues and
complaints. The tact taken seems to be aimed at diverting the Tribunal’s attention
away from the actual issues, which is consistent with Claimants’ general approach in
this arbitration.

454

Claimants’ Opening Presentation, Hearing on Jurisdiction and Liability, Transcript Day 1, p.134, lines 18-23.
Testimony of Mr. Kravchenko, Hearing on Jurisdiction and Liability, Transcript Day 4, p.114, lines 10-20.
Testimony of Mr. Kravchenko, Hearing on Jurisdiction and Liability, Transcript Day 4, p.110, lines 3-6.
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III.

The Republic had no option but to terminate Contracts 210 and 305

360

As set out in the Statement of Defence and Rejoinder Memorial on Jurisdiction and
Liability,

457

the Republic rightly served notices of breach on KPM and TNG on 14

July 2010, as serious breaches had been committed. This was all done in accordance
with the relevant laws at the time.458 In particular, Claimants have no grounds for
arguing that Acts of Inspection under the Law of Private Business needed to be
served prior to the Notices of Breach being sent, as Professor Ilyassova clearly
explains that the two laws (and the corresponding rights to inspect and monitor KPM
and TNG) are different, and in any event, there were clear grounds for termination
arising from the continuous monitoring of KPM and TNG as well as the inspections
in June and July 2010.459 It is noteworthy that Mr. Calancea admits that the relevant
Acts of Inspection were, in any case, actually received by Claimants on 15 July
2010.460 He fails to mention this in his written witness testimony.461
361

Both before and after the notices of breach were sent, Claimants never demonstrated
any willingness to cooperate with the Republic nor did they indicate that they would
cure the breaches.462 During the Hearing on Jurisdiction and Liability, Claimants’
counsels effectively conceded that Claimants’ response to the notices on 19 July
2010 was not adequate as they were allegedly “unable to respond”.463 And indeed,
how could they have done so since all the managers had left the country some time
ago.

362

In view of the situation, the Republic had no option but to terminate. As Minister
Mynbaev explained during cross-examination:
“Just imagine June 2010 and the social problems have arisen
there: the employees are not paid their salaries; there are no
managers in place; the oil is pumped; money is directed one
doesn't know where; not a single dollar is invested in the field. One
couldn't -- this couldn't go on physically, so one had to take some

457

458

459
460
461
462

463

Respondent’s Rejoinder on Jurisdiction and Liability, paras. 678-696; Respondent’s Statement of Defence, paras.
31.103-31.108.
Respondent’s Rejoinder on Jurisdiction and Liability, paras. 663-669; Respondent’s Statement of Defence, paras.
31.109-31.119; Testimony of Mr. Mynbaev, Hearing on Jurisdiction and Liability, Transcript Day 3, p.80, line 23 p.83, line 25.
Second Expert Report of Professor Ilyassova, paras. 110-152.
Testimony of Mr. Calancea, Hearing on Jurisdiction and Liability, Transcript Day 3, p.50, line 15 - p.51, line 4.
Witness Statement of Mr. Calancea, para. 4.
Respondent’s Rejoinder on Jurisdiction and Liability, paras. 678-696; Respondent’s Statement of Defence, paras.
31.120-31.126.
Claimants’ Opening Presentation, Hearing on Jurisdiction and Liability, Transcript Day 1, p.135, lines 9-11.
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decision, and essentially such decision as to introduce temporary
management. And this had been going for quite some time. It was
obvious that the investor was not going to do anything and hardly
anything would be remedied. This was the actual situation in June
2010 […]
Now, apart from the procedure, substantively the situation was
such that there was actually no alternative, no alternative to
introducing temporary management, trust management. And this
was the situation that had been going on for months and there was
no end in sight.”464 (emphasis added)
363

As to the abandonment of the investment, Minister Mynbaev expanded on the
seriousness of this later during cross-examination:
“But the key reason, once again, was something else. The fact is
that it was impossible not to terminate this contract in July
because there were no managers present at this field. Essentially
there was already a social conflict at this field: the workers were
already gathering there and demanding payment of their wages
and work […]
the fact [is] that the managers were not there, and without some
kind of management -- one couldn't tolerate that the fields were left
without management.”465 (emphasis added)

364

Claimants ignore these very circumstances, which were present prior to Contracts
210 and 305 being terminated. Instead, Claimants attempt to portray the termination
as part of a pre-meditated conspiracy by the Republic against them. In the context of
the termination of those Contracts, Claimants vaguely refer to the construction of
helipads prior to the Prime Minister’s regional visit, which allegedly demonstrates
that the termination was planned. 466 This is, at best, a paranoid interpretation of
what happened. As Minister Mynbaev explains, the Prime Minister was simply
travelling by helicopter as part of a visit of the region as a whole:
“Q. Did you in fact arrive in a helicopter and land on a helipad
that had been built by my clients to welcome your arrival?

464
465
466

Testimony of Mr. Mynbaev, Hearing on Jurisdiction and Liability, Transcript Day 3, p.128, line 11 - p.129, line 14.
Testimony of Mr. Mynbaev, Hearing on Jurisdiction and Liability, Transcript Day 3, p.141, line 12 - p.142, line 4.
Testimony of Mr. Mynbaev, Hearing on Jurisdiction and Liability, Transcript Day 3, p.109, line 22 - p.110, line 17.
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A. It is possible, because we flew by helicopter over the entire
region, including Zhenesin, where subsequently, by the way, there
was social unrest, which is in no way related to Tolkyn [and
Borankol]; just to mention that the social unrest in the making
must be addressed somehow and resolved. We apparently arrived
by helicopter there as well because it was by helicopter that we
were travelling at that time.”467
365

Upon visiting the fields, Minister Mynbaev explains (in response to two separate
questions during cross examination) the social issues were apparent and the Republic
could not allow the situation to get any worse:
“Q. Let me ask you this: you've said a number of times that there
was social unrest in the summer of 2010 that precipitated the need
to take over my client's properties. What is your evidence that there
was any social unrest in the region?
A. It is a known fact. And even within the framework of his visit to
the region, the Prime Minister had not planned to visit the facilities
of KPM; he was forced to visit them in order to calm down the
population, which in one way or another was involved at the
territories when KPM facilities were situated.” 468 (emphasis
added)
“Q. What is your evidence, if any, that my clients had failed to pay
wages and that the social unrest in the regions of Borankol and
Tolkyn had anything to do with my clients?
A. I met the people there, and they asked when one would put an
end to this. There was no one to speak to at TNG; if I remember
correctly, there was only one person. At the time of our visit, TNG
was represented by just one person, and one has to speak to
someone. People, the workers, must have a chance to speak to
someone. What were we expected to do?”469 (emphasis added)

467
468
469

Testimony of Mr. Mynbaev, Hearing on Jurisdiction and Liability, Transcript Day 3, p.143, line 16 - p.144, line 1.
Testimony of Mr. Mynbaev, Hearing on Jurisdiction and Liability, Transcript Day 3, p.142, lines 14-24.
Testimony of Mr. Mynbaev, Hearing on Jurisdiction and Liability, Transcript Day 3, p.144, line 22 - p.145, line 7,
lines 12-18.
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IV.

The transfer into trust management was legitimate and necessary

366

After the Contracts were terminated, it was essential that the assets were transferred
into trust management swiftly for various reasons. In particularly, it was essential in
order to ensure the continuation in production and to prevent further damage to the
fields. Claimants’ witness Romanosov, who was in charge of KPM’s and TNG’s oil
and gas field operations,470 accepts this:
“Q. So would you agree with the following statement of Mr.
Ongarbaev at paragraph 4.2 of his witness statement, where he
says: "A gas or oil field is not simply like a car in the sense that
one cannot just turn it off and turn it back on again."
A. Well, in general he is right. Stopping any industrial process has
a certain inertia. So you have to stop it and then restart it,
everything takes time, everything is complicated. So I agree with
you.”471 (emphasis added)

367

Trust management itself is clearly aimed at ensuring continuity of the process until a
new subsoil user is found (which has evidently been difficult in the
circumstances).472 The Republic has clearly not been seeking to exploit the fields for
its own financial benefit.473 As Minister Mynbaev explains:
“The layout is like this: KazMunaiGas carries out the minimal
possible volume of work in order to maintain production from its
own assets, and then an independent auditor checks where and for
what purposes the money was spent to maintain the level of
production. And after an independent auditor provides his report,
KazMunaiGas receives compensation, these monies refunded from
the account under trust management.”474

368

In any event, the Republic hardly be able to benefit from the exploitation of the
fields as Claimants’ increased production in the year 2008 had caused a dramatic
increase in water production which has a significant impact on the well recovery.

470

First Witness Statement of Mr. Romanosov.
Testimony of Mr. Romanosov, Hearing on Jurisdiction and Liability, Transcript Day 2, p.104, line 19 - p.105,
line 7.
Witness Statement of Mr. Ongarbaev, para. 4.2.
Witness Statement of Mr. Mynbaev, para. 6.2.
Testimony of Mr. Mynbaev, Hearing on Jurisdiction and Liability, Transcript Day 3, p.147, lines 3-10.
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Claimants’ treatment of the fields has even been described as “barbaric” by Mr.
Ongarbaev:
“Q. Earlier in your testimony you described the treatment of the
field as "barbaric". What do you mean by this?
A. The ignoring of the field in its entirety. Barbaric treatment was
manifested in inefficient use, because this is a complex
hydrodynamic system and one can't treat them in this way. They
require gradual extraction, production of hydrocarbons. The
flooding takes place because this is an environment which cannot
be separated; there is only a provisional borderline between water
and oil that can be drawn. If oil is extracted, water comes to the
surface and it closes access for the hydrocarbons to the wells,
roughly in this way, since water is heavier than oil. And barbaric
treatment in the sense that the subsoil user, this company would
sell the field and they don't care about its future; whereas our
competent bodies, as the owners of the subsoil, of course should
be worried about this.475 (emphasis added)
369

Minister Mynbaev certainly supports this description:
“Now we know the situation better, the thing is that prior to 2008,
Borankol and Tolkyn produced stable volumes of gas; there were
no significant fluctuations. And the percentage of flooding of the
wells was also at a minimum level.
From early 2008 these fields experienced a significant increase of
gas production; and I reiterate that this is exactly from early 2008,
and we are speaking about a very significant rise in production
levels. And together with this increase, they also experienced
significant flooding, and the volume of the water extracted
significantly increased as well, and that was noticed by the
previous investors. It is clear that this increase of production was
maintained for some one and a half or two years, and after that
there was a decrease.
However, together with this, the level of flooding resulting from
such increase in production was significantly increased. Therefore,

475

Testimony of Mr. Ongarbaev, Hearing on Jurisdiction and Liability, Transcript Day 6, p. 76, lines 3-21.
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there are some issues as to the conditions of the field now. 476
(emphasis added)
370

In view of this, it is difficult to see how Claimants can argue against the termination
of Contracts 210 and 305 and subsequent necessary transfer into trust management.
Claimants have clearly tried to mischaracterise the transfer into trust management,
again relying on improperly obtained evidence to assist them in this regard,
including a telephone conversation Mr. Calancea admits he “bugged” without
informing the other attendees.477

476
477

Testimony of Mr. Mynbaev, Hearing on Jurisdiction and Liability, Transcript, Day 3, p.148, lines 6-25.
Testimony of Mr. Calancea, Hearing on Jurisdiction and Liability, Transcript Day 3, p. 51, line 21 - p.53, line 20.
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J.

No Harassment Campaign

371

Claimants suggest that they were victim of a “harassment campaign” initiated by the
President of the Republic. Allegedly, this “harassment campaign” was based on a
“Kazakhstan playbook” and had the purpose of expropriating Claimants’ assets.

372

As ever so often in this case, Claimants have not even come close to proving their
claims in any way.

373

For the sake of argument, the Republic will in the following nonetheless address
Claimants’ contentions and will show:
(a)

that there was nothing improper about President Nazarbayev’s instructions
based upon President Voronin’s letter;

(b)

that no motive for harassment – be it political or financial – existed; and

(c)

that the Blagovest letter about which Claimants try to create a lot of confusion
does not support their theories in any way;

(d)

that no “Playbook” exists and that the Financial Police and other authorities as
well as the Kazakh courts acted independently and not as the extended arm of
the executive.

I.

President Voronin’s Letter

374

Claimants suggest that the note of President Nazarbayev, which came as a reaction
to the letter from the former President of Moldova, Vladimir Voronin, is proof of a
campaign against Claimants. While this claim as such is already baseless and
defamatory, Claimants do not stop there. They go so far as to suggest that President
Nazarbayev asked President Voronin to write the letter and even represent to the
Tribunal that the Republic does not deny this claim.478 This is simply ludicrous.

375

To begin with, the Republic of course denies the allegation that President
Nazarbayev asked President Voronin for the letter as a pretext to any investigation.
The allegation is drawn from thin air and completely unproven. The Republic

478

Claimants’ Opening Presentation, Hearing on Jurisdiction and Liability, Transcript Day 1, p.96, line 10 - p.97,
line 22.
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already made that clear in its Rejoinder on Jurisdiction and Liability479 by referring
to Professor Olcott’s expert report:
“Neither this letter, nor the rather vague comments made by
Voronin about some earlier query by Nazarbayev (dealt with more
explicitly below) suggest that Nazarbayev was looking for a pretext
to investigate Stati and his investments.”480
376

Further, at the Hearing on Jurisdiction and Liability, Minister Mynbaev clearly
stated that Claimants’ accusation is totally inadequate:
“Q. But you know, do you not, Mr Minister, that in fact President
Nazarbayev asked President Voronin to write him the letter that we
looked at, which is [tab 20, C-8], the first letter we looked at?
A. Well, this would be really saying too much. I don't believe this
at all.
Q. You don't believe it. Do you have any evidence that President
Nazarbayev did not request President Voronin to write him the
letter?
A. Of course I don't have any evidence. But in my view this is a
totally inadequate supposition, that one should ask the head of
another country to write a letter to oneself requesting investigation
of a specific company. This is an inadequate supposition.” 481
(emphasis added)

II.

President Nazarbayev’s Note

377

Contrary to what Claimants suggest,482 President Nazarbayev’s note483 with which
President Nazarbayev forwarded President Voronin’s letter for thorough checking, is
by no means an instruction for harassment of Claimants.484 In fact, the note does not
even contain an order to the Financial Police to conduct inspections or
investigations. Rather, the President instructs to “thoroughly check”. Claimants’

479
480
481
482
483
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Respondent’s Rejoinder on Jurisdiction and Liability, para. 268.
First Expert Report of Professor Olcott, paras. 176-177.
Testimony of Mr. Mynbaev, Hearing on Jurisdiction and Liability, Transcript Day 3, p.101, lines 10-23.
Claimants’ Reply on Jurisdiction and Liability, para. 210 et seqq.
Note by President Nazarbayev dated 14 October 2008 (Exhibit C-8).
Cf. already Respondent’s Statement of Defence, para. 18.20.
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allegation of a formal order is simply based on an incorrect translation, as was
pointed out in the Republic’s previous submissions.485
378

Furthermore, a simple reading of the note shows that it is nothing more than a proforma document with which a complaint by another head of state is forwarded to the
competent authorities as the etiquette of dealings between CIS leaders requires.486

379

In addition, the only reason for the note’s existence was the request from President
Voronin, another CIS head of state. As Professor Olcott states:
“In fact, save for the fact that Nazarbayev received this letter it is
almost impossible to imagine that Kazakhstan’s leader would have
had paid any attention to an investment of this size. Signing
contracts for the country’s giant deposits, like Karachaganak,
Kashagan or Tengiz would certainly have involved a courtesy visit
or a few courtesy visits between the CEO of the multinational
company or companies in a consortium that would be engaged in
the project, but the president does not engage directly in the
management of assets or the assignment of rights to assets. This is
the work of the appropriate ministries.”487

380

The fact that President Nazarbayev does not have any specific interest in Claimants’
operations in Kazakhstan was confirmed by Minister Mynbaev during crossexamination:
“Q. But you would agree with me, Minister, would you not, that
President Nazarbayev seems to have taken a specific interest in my
clients' operations in Kazakhstan?
A. Well, in general I don't think so. The instruction that I saw
afterwards was the instruction to examine the case, to look into the
situation, and apparently if this -- if the head of another state
approaches the President of Kazakhstan, one can't leave such a
letter without consequences.”488 (emphasis added)

381

Moreover, the President’s note was not treated in any way differently or with higher
priority by the Financial Police because it came from the President. As
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Mr. Rakhimov explained, the inspections and investigations were carried out
independently and in fact cannot be affected by the instructions from the President:
“Q. But in fact, sir, you don't know whether the investigation was
pre-planned or premeditated by President Nazarbayev at all, do
you, sir?
A. Planning of investigation in a criminal case is carried out by the
investigator.
Q. But the investigator only commences the investigation in this
case at the directive of the Prime Minister of Kazakhstan; correct?
A. By no means so. The investigator, under Article 64 of the
Criminal Procedural Code, is independent and takes all decisions
on his own. No decisions by President or Prime Minister can affect
his decisions.489
382

In response to questions by the Tribunal, Mr. Rakhimov gave a further persuasive
explanation that the investigators are independent in making their decisions.
Moreover, in the same instance, Mr. Rakhimov explained that there was no
difference between a note from the President informing about potential breaches of
the law and a note from anyone else. Either way, the matter had to be looked into:
“MR HAIGH: Would it have been exceptional or unusual for you
to receive an initiating direction or an initiating request that comes
from the Office of the President for sort of duties that you carried
out normally?
A. Well, I would answer to that, as I said, that the investigator is an
independent procedural body, and when he makes his decisions, he
bases his decisions on internal beliefs, and any interference in the
actions of investigation results in liabilities, including criminal
liabilities. So there was nothing unusual in these notes attached to
the letter. I did not see anything unusual in these notes. The main
thing was the document itself. This document could come from the
President or from anyone else. The notes themselves, in my
personal opinion, are the instructions to look at this case, to
consider this case, to consider this application.
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As for myself, I did not see this as instructions for me to act in a
certain way. I just had to review this matter and I had three
options: whether I would deny to initiate a criminal case; or I
would decide to initiate it; or I would forward it to someone else
who had the authority to do it instead of me, due to its nature.”490

III.

Claimants have put forward completely fictional motives to support their
harassment campaign theory

383

In any event, Claimants’ allegation of a harassment campaign also does not make
any sense if one takes a look at the motives Claimants suggest behind such alleged
campaign.

1.

No political motives

384

Claimants’ wrong and unfounded allegation is that the motives for the Republic’s
“conduct” are to enhance President Nazarbaev’s “personal wealth and power of
himself and his allies”, 491 including Timur Kulibayev, as well as to “weaken
political opponents of President Nazarbayev by eliminating their sources of
income”.492

385

The Republic has already shown in its previous submissions that these allegations
have no basis in reality.493 There are no political motives in play. Claimants, on their
own account, were not involved in Kazakh politics. For this reason alone, the
Kazakh Government, and President Nazarbayev in particular, simply had no reason
to initiate any form of harassment campaign.

386

Of course, Claimants are major players in Moldovan politics and President
Voronin’s letter may or may not have been politically motivated, as Claimants
state.494 However, Moldovan politics did not play a role here. President Nazarbayev
simply forwarded the letter of President Voronin to the relevant authorities to be
actioned. Doing so was the minimum that was required from him from a foreign
policy perspective. As Professor Olcott explains, it is part of the etiquette between
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leaders of CIS states to follow up on requests sent by one to the other. Failing to do
so would be an affront.495
2.

No financial or strategic motives

387

Claimants further allege that financial motives, such as the enhancement of President
Nazarbayev’s and Timur Kulibayev’s personal wealth, were behind the alleged
harassment campaign. However, Claimants fail to realise that KPM and TNG were
never companies of high value. Furthermore, Claimants unsuccessfully elaborate an
unsupported storyline of purchase attempts by government entities or by Mr.
Kulibayev. Finally, Claimants deliberately misinterpret internal government
correspondence to make it fit to their story.

a)

KPM and TNG were no interesting targets in the first place

388

The Republic has given much attention to Claimants’ clearly exaggerated demands
in this arbitration, showing that the equity value of the companies as of 21 July 2010
was zero and that the enterprise value as of that date was a mere USD 186 million.496
In particular, the Republic has shown that maintaining the fields in the coming years
would require considerable amounts of capital expenditure, for example for
compression facilities on the Tolkyn field. 497 The same goes for the LPG Plant
which requires such a large amount of capital expenditure so as to effectively render
it worthless.498 Under these circumstances, KPM and TNG were not an attractive
target for any kind of investor and – by extension – also not for the supposed “dark
forces” that Claimants allege to be at work in Kazakhstan. These facts alone
disprove Claimants’ conspiracy theories.

b)

No involvement of Timur Kulibayev

389

Claimants argue that one of the motives for using the so-called “Playbook” is to
enhance President Nazarbeyev’s and Timur Kulibayev’s wealth. 499 However,
Claimants provide no evidence that “Playbook” tactics have been used to either
directly or indirectly benefit President Nazarbayev or Mr. Kulibayev.
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390

Regarding Mr. Kulibayev in particular, it should be noted that he is far from being
the omnipotent figure in the Kazakh regime as Claimants describe. He was recently
even dismissed from his position at Samruk-Kazyna.500 Furthermore, his role as a
manager and state servant of companies such as KazMunaiGas NC (which is not
privately owned but state owned) is quite different to and separate from his business
interests. As Professor Olcott explains:
“There is plenty of oil held in non-government hands (including
some in Kulibayev’s) but growth of KMG is not a history of
Kulibayev’s personal enrichment, but of the development of what is
intended to be a world class national oil company. KMG seeks to
be an international player, which means that it is required to
observe transparency in its practices.”501

391

Moreover, not only do Claimants overstate Mr. Kulibayev’s influence in
Kazakhstan. They also fail to provide any proof that companies that were allegedly
interested in acquiring KPM and TNG or that in another way took an interest in
KPM and TNG were in any way controlled by Mr. Kulibayev.

392

To begin with, Claimants claim that GazImpex and KazRosGas, companies that
were allegedly interested in acquiring TNG in 2004 and 2007, respectively, were
controlled by Mr. Kulibayev, and that for a further company, Starleigh, that
allegedly attempted to purchase both KPM and TNG in 2009, the same applied.502
Claimants futher assert that TNG’s largest non-local customer, Kemikal, was also
steered by Mr. Kulibayev.503 However, Claimants have never been able to provide
proof that effect.

393

With regard to KazRosGas, it is noteworthy that Claimants never denied that
KazRosGas is a Russian-Kazakh joint venture, with both sides holding 50%.504 This
fact alone disproves Claimants’ contention. With the Kazakh side only owning 50%
of KazRosGas, it is quite simply impossible that Mr. Kulibayev controls the
company.

394

Regarding GazImpex and Kemikal, Claimants were not able to show either in their
submissions or during the Hearings that Mr. Kulibayev was in any way in control of
these companies. Professor Olcott informed the Tribunal about her extensive
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research on the subject, stating that ultimately, she could not provide any proof of
ownership by Mr. Kulibayev:
“Q. Have you heard of GazImpex and Kemikal?
A. Yes, I have.
Q. All these companies we are talking about are ultimately owned
or controlled by Mr Kulibayev, aren't they?
A. Kemikal -- GazImpex, I'm not sure who it's owned by. Kemikal is
a private -- was at that period in time, to the best of my knowledge,
managed by Samruk-Kazyna. I'm not sure who it is managed by
now. I have spent a lot of time trying to find out whether Timur
Kulibayev in fact has owned either property, and I have not found
evidence that he does.”505 (emphasis added)
395

As to the company called Starleigh, which allegedly wanted to acquire KPM and
TNG in 2009, Claimants’ lack of evidence is equally obvious. Moreover, during
both Oral Hearings, in October 2012 and January 2013, Claimants did not mention
Starleigh even once, seemingly haven given up on their unsupported contentions.

396

For the first time at the Hearing on Jurisdiction and Liability, Claimants took their
conspiracy theories even further, alleging that the company KazAzot was also
controlled by Mr. Kulibayev. In direct testimony, Mr. Stati alleged that:
“Mr Kulibayev had another very interesting project, KazAzot, and
on the base of it, together with the partners, they planned to build
up the biggest petrochemical plant in the free zone of the city of
Aktau, and that would cover 15% of the market of mineral
fertilisers.”506

397

However Minister Mynbaev gave a very firm negative answer, when he was asked
about the involvement of Mr. Kulibayev in KazAzot:
“Q. And Mr Kulibayev has an interest in KaspiyAzot; is that
correct?
A. I disagree. Mr Kulibayev has nothing whatsoever to do with
KaspiyAzot. And it is actually KaspiyAzot that was lobbied by akim
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of Mangystau region, because he wanted to have a plant in their
region, a plant for producing fertilisers. And he had a Japanese
investor, a company called Marubeni. And the Japanese Marubeni
and KaspiyAzot, Tolkyn, all these were in long negotiations
together with Tolkyn concerning supply of gas to this potential
plant for producing fertilisers.”507
c)

Claimants deliberately misinterpret internal government correspondence to make it fit
to their story

398

Claimants further try to create the impression of a government motive for taking
over KPM and TNG from certain internal governmental correspondence. 508
However, not only did Claimants have no right to receive this correspondence in the
first place – the consequences of which will be addressed further below –509 they
also deliberately misinterpret this correspondence in order to leave a wrong
impression with the Tribunal. Far from showing any government intention to take
over KPM and TNG for free and for the purpose of enrichment, the correspondence
rather proves that government officials were worried about the social situation in the
region and tried to find a solution to the problems.510

399

One piece of evidence that Claimants falsely rely on is a letter of the Mangystau
Governor Kusherbayev to to the Prime Minister dated August 2009.511 As Professor
Olcott explains:
“It was a letter from a governor of a province that was
increasingly beset by labor problems, problems over which he had
little capacity to resolve personally. His letter […] asks for
something to be done to remedy the problem, and his advice is that
the State purchases these assets.”512

400

Claimants’ attempts to construe this letter as evidence of government intention to
expropriate Claimants is thus incomprehensible. While the letter of course mentions
Governor Kusherbayev’s idea of a state buyout of the companies, it in no way
proposes expropriation and it also does not show an intention to takeover the
companies for the sake of financial gain. The idea of buying the companies was only
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pondered by Governor Kusherbayev and only to address the problems surrounding
the companies. At the Hearing on Jurisdiction and Liability, Minister Mynbaev
explained this fact in simple words:
“Q. And my question to you is: do you recall, in your capacity as
minister at this time, that you had been issued an order by the
Prime Minister to consult with the Ministry of Finance, the
Ministry of Justice and Samruk regarding taking a decision about
the state's buyout of the assets of TNG and KPM?
A. I never received -- there were never such instructions. And in
fact the head of the region, understandably, as any head, he is the
first one liable for the social peace in the region. He is to ensure
that the enterprises in his territory work well, that the people get
employed and so on. […]
The functions of the regional leader include assistance to the
business and ensuring social peace, and he does not have anything
within the scope of his authority to deal with buyout of assets of
any enterprise, as akim or as any other leader of a region. He
doesn't have these kinds of functions in his scope.”513
401

A further letter that Claimants have tried to use in their favour is a letter from the
MEMR to the Ministry of Industry and Trade dated 28 September 2009.514 In this
letter, the MEMR rejected any notion of a “gratuitous transfer of assets” of the
companies, thus clearly showing that the MEMR had no intention of expropriating
Claimants, and in particular not of expropriating without compensation.515 The only
thing the letter shows is that Governor Kusherbayev was thinking about
expropriation at the time but did not find support among those in the decisive
positions. As Minister Mynbaev explained:
“Q. The question, sir, is: isn't it clear from C-294, which is a letter,
again, sent by your ministry to the Ministry of Energy and Trade,
that consideration, as at September 2009, was being given within
the Government of Kazakhstan to taking the assets of
Tolkynneftegaz from my clients and giving them free of charge to
KaspiyAzot?
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A. Well, I don't know what is meant under "free of charge
transfer"; and, as you can see, the Ministry of Mineral Resources
and Energy says that this is impossible, impossible for any state
authority, without decision by Tolkynneftegaz itself.
What was the subject-matter of the agreement, since this letter is a
reaction to a suggestion or proposal which came from akim of the
region, akim of the region which is trying to establish a plant
producing fertilisers in the region, so it would be most logical to
ask Tolkyn what was the subject-matter of their agreement with
KaspiyAzot. I am not informed of the details of their agreement; the
only thing I know is in the end they failed to reach an agreement.
Q. In fact, the position of your ministry in this letter is that what
was at least being discussed regarding a potential free of charge
transfer of assets without my clients' consent would be illegal
under Kazakh law; correct?
A. Well, a state authority is built in such a way that any letter that
you send to a state authority, even if it's an inadequate letter, since
this letter is registered as incoming, the ministry has to respond to
this letter. So if you receive a letter concerning a flight to the
moon, the ministry would have to start its answer, "Regarding the
flight to the moon ...", and there is no other way for the ministry to
address it.”516
402

Further, Minister Mynbaev added:
“[…] there is no such conspiracy theory maintained by all the state
authorities. Each state authority expresses their own position, and
you can see that these positions are not coordinated. And our
ministry, in this case, objects within the scope of our
authority […]”517

403

Rejecting any notion of expropriation, the MEMR simply advised that the state
company KMG NC might get involved to purchase KPM and TNG, which it
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ultimately – and unsuccessfully – tried.518 How Claimants can see evidence of a
government intention to expropriate in this letter thus remains mysterious.

IV.

The Blagovest Letter

404

Claimants have advanced the extraordinary argument that the so-called Blagovest
letter519 was proof of a campaign initiated by the Republic in order to gain control
over KPM and TNG.520 According to Claimants, the fact that Yuri Zakharov, the
president of the private Blagovest fund, in February 2010, suggested a number of
measures to resolve the solution surrounding KPM and TNG (among those also the
establishing of control over KPM and TNG), leads to the conclusion that since 2008,
Kazakhstan had engaged in a campaign to take over these companies.521

405

The absurdity of that argument is apparent. The fact that the president of such a
private entity, without being addressed first by the authorities, writes on his own
initiative to the Minister of Energy and Mineral Resources and makes all kinds of
wild allegations is poor proof of an alleged state intent to take over KPM and TNG.
There is simply no connection between Mr. Zakharov and the Republic and the
opinions and statements of Mr. Zakharov cannot be attributed to the Republic.522

406

During cross-examination, Minister Mynbaev refuted Claimants wild suggestions in
certain terms. After having explained that Mr. Zakharov and Mr. Andreyev, the
former director of KPM who had been fired by Mr. Stati, came to visit him with
regard to the contents of the Blagovest letter, Mr. Mynbaev explained:
“In my view, as I understood, they had some divergences with the
management or shareholders of Tolkynneftegaz and Kazpolmunay,
and they wanted to solve some financial issues of their own, and
for some reason they believed that the government may be
interested in their services. And they had a very peculiar
understanding of legislation, nationalisation and so on.”523

407

Further, Mr. Mynbaev stated:
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“So I think probably not Mr Andreyev but Mr Zaharov was a
person far removed from the facts of real life.”524
408

That Claimants base their accusations on a letter written by a person “far removed
from the facts of real life” speaks volumes about the poorly evidenced nature of
Claimants’ allegations of harassment.

V.

The “Playbook” theory is baseless

409

Claimants’ account of the “Kazakhstan Playbook” is nothing more than a fairytale.
There is no “Kazakhstan Playbook” and certainly no campaign to expropriate
Claimants’ investments by using these so-called “Playbook” tactics.

410

Claimants’ “Playbook” idea is based on the contention that the Kazakh authorities,
and in particular the Financial Police, harass foreign investors by inspections, tax
assessments, criminal prosecutions, fines and other measures. 525 The aim is
supposedly to renegotiate or take over subsoil use contracts and supposedly, the
Kazakh Courts are complicit in these alleged schemes.526

411

The Republic has already demonstrated in earlier submissions that contrary to
Claimants’ allegations, the Financial Police is an accountable agency, headed by
professional security officials, independent from the executive.527 It has also shown
that President Nazarabev is not the all-controlling political power and the Finacial
Police is by no means his personal instrument.528

412

Further, the Republic has also addressed the issue of independence of the judiciary,
demonstrating that the Constitution of the Republic of Kazakhstan expressly refers
to the independence of the judiciary and the separation of powers between the
executive, legislature and judiciary.529 Moreover, the Republic also explained that
major steps have been taken in recent years to reform the judiciary. Insofar as there
are allegations of judicial misconduct in the press, these are usually based on
oversimplified accounts of the story, 530 much in the way that Claimants
oversimplified their case in the present proceedings.
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413

As set out above in detail, the Hearing on Jurisdiction and Liability showed that
these general facts also held true in the present case.
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PART III: LEGAL ANALYSIS

A.

No Jurisdiction

414

The Tribunal does not have jurisdiction over the claims brought by Claimants. That
is primarily because Claimants are no investors within the meaning of the ECT and
they have not made investments within the meaning of the ECT. In addition,
Claimants failed to fulfil the “cooling off” requirement. Further, insofar as
Claimants try to raise claims that could only be those of the Tristan noteholders, the
Tribunal equally lacks jurisdiction.

I.

The Tribunal has no jurisdiction for alleged damages of the Tristan
noteholders

415

Much discussion in these proceedings has been about the question whether the
Tribunal – if it finds liability – should award damages based on the equity value of
KPM and TNG – as would be the correct approach under international law – or
based on the enterprise value – as Claimants allege. This topic will also be addressed
in detail below.531

416

Quite irrespective of the minutiae of damage calculation, what is clear from a
broader look at the matter is that by claiming enterprise value, Claimants do not only
claim their own alleged damage but also the alleged damage of the Tristan
noteholders. This becomes clear from the meaning of the term enterprise value,
which represents the net present value of the operating cash flow of an entity. This
operating cash flow flows to the entirety of investors in the entity, i.e. primarily
to the holders of debt instruments (creditors) and secondarily to the holders of
equity instruments (shareholders). Hence, if a shareholder claims for the enterprise
value, it does not only claim for its own alleged damage but also for that of the
debtholders.

417

This attempt by Claimants to claim the alleged noteholder damage must fail for lack
of jurisdiction already. That is because investment tribunals do not have jurisdiction
for claims advanced by one party on behalf of a third party. Otherwise, the

531

See below Part IV, J.
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jurisdictional and substantive requirements that the investment arbitration claim of
the third party – in this case of the noteholders – would have to meet could be
circumvented. In particular, the noteholders would never have to show that they
have a nationality allowing them to claim under a Kazakh BIT or that their notes
qualify as an investment within the territory of the Republic under a Kazakh BIT.
Clearly, this cannot be the correct result, in particular since it is a conscious choice
of states which potential claims they open themselves up to. This choice must not
simply be circumvented.
418

Investment arbitration tribunals have repeatedly stated that it is not possible for one
party to advance the claims of another.532 Importantly, this applies irrespective of
whether the there is some form of internal liability between those parties (as the
Claimants allege in the present case). 533 This case law will be presented in more
detail below with regard to the damage calculation.534

419

As a result, the present Tribunal has no jurisdiction for any claims advanced by
Claimants on behalf of the Tristan noteholders.

II.

The Claimants are no investors

420

None of Claimants qualifies as an investor under the ECT.

1.

The Stati Family

421

At the head of the group of alleged investors currently claiming for protection under
the ECT, are father and son, Anatolie and Gabriel Stati. As a matter of international
law (as well as the ECT) the benefits of the ECT should not be extended to these
individuals.

422

When considering whether Claimants qualify as investors under the ECT, the
Tribunal is respectfully requested to consider the nature of the Claimants seeking
protection, in that it considers the overall nature of Claimants and their general
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533

534

Impregilo S.p.A. v. Islamic Republic of Pakistan, ICSID Case No. ARB/03/3, Decision on Jurisdiction,
22 April 2005, para. 143 et seqq. (Exhibit R-365); PSEG Global Inc. and Konya Ilgin Elektrik Üretim ve Ticaret
Limited Sirketi v. Republic of Turkey, ICSID Case No. ARB/02/5, Award, 19 January 2007, para. 325 (Exhibit C261); Occidental Petroleum Corporation and Occidental Exploration and Production Company v. Republic of
Ecuador, ICSID Case No. ARB/06/11, Dissenting Opinion of Professor Brigitte Stern, 5 October 2012, para. 138
(Exhibit R-379).
Impregilo S.p.A. v. Islamic Republic of Pakistan, ICSID Case No. ARB/03/3, Decision on Jurisdiction,
22 April 2005, para. 151 (Exhibit R-365); PSEG Global Inc. and Konya Ilgin Elektrik Üretim ve Ticaret Limited
Sirketi v. Republic of Turkey, ICSID Case No. ARB/02/5, Award, 19 January 2007, para. 325 (Exhibit C-261).
See below Part IV, J.IV.4.

125

conduct.535 It is the Republic’s position that under this standard, Claimants do not
qualify as investors.
a)

Anatolie Stati

423

Anatolie Stati was no ordinary investor seeking to reduce the “noncommercial” risk
involved in investing in the energy sector. He was and is a political animal who is
adept at converting long term assets into the short term aims of “advancing political
goals.” As a matter of principle, he is not the ordinary type of investor who should
benefit from the protections of the ECT.

424

Anatolie Stati is not a well-known figure in the oil and gas industry, his expertise
rather lies predominantly in the construction sector in the former USSR, which was
far from “clean”.536

425

It is apparent that he has played the political field in his own country very well in
order to establish himself in a position of power; a matter which is intrinsically
linked with entry into the business world in Kazakhstan.

426

As Professor Olcott states in her first report
"The ties between Stati and a number of prominent Moldovan
political figures quite likely contributed to Stati's ability to create
the first building blocks of his empire. In fact, Ascom has
maintained a revolving door with Moldova's government, at least
when the Luchinskii-Gimpul-Filat-Diacov-Pasat factions have been
in power."537

427

Indeed, it rather seems that Stati pays politicians in return for political power, and
business connections and opportunities and that equally, politicians pay Stati to act
as a front in their business endeavours:
“The successful business he had so far, according to document, are
owed to certain personal abilities that are his exclusive merit, but
his problems concern the fact that he is a master of “swindles,”
who owes his relative success to a very complex octopus that
brought him in front as a group prototype. His success is based on
Moldovan state leaders, important politicians, former secret

535
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service respondents in numerous states, banks, but also strange
doubtful groups. Of course he owes them and he has to offer his
wallet when their political interests require it”.538
b)

Gabriel Stati

428

Gabriel Stati is more of a “playboy” than an astute businessman.539 Following the
April 2009 elections in Moldova, he was arrested amid allegations that he was
involved in the organization and financing of civil unrest and attempting to
overthrow the Moldovan government and subsequently Moldovan authorities had
him extradited from the Ukraine where he had fled.540

429

There is little to suggest that he has had any active involvement in Claimants’
alleged investment in Kazakhstan, let alone a genuine interest (in a similar manner to
his father). 541 This is exemplified by the fact that Gabriel Stati did not submit a
witness statement, he did not appear in any of the Hearings and had the Republic not
referred to Gabriel Stati, the only mention of Gabriel Stati in the transcripts would
have been his name in the list of Claimants.

c)

The Statis’ other “investments”

430

The Statis’ activities in other countries also raise numerous doubts regarding their
investor quality. This has been set out in detail in the Republic’s Statement of
Defence and Rejoinder on Jurisdiction and Liability.542

431

In particular, there are statements made by both President Voronin and Mr.
Andreyev that Anatolie Stati financed illegal militant groups in Sudan and
circumvented UN sanctions. There is nothing to suggest that both President Voronin
(as a political adversary) and Mr. Andreyev (as a former employee) would not have
had actual knowledge of Claimants’ businesses in Sudan, given their respective
relationships with the Statis.
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Quotation from Moldovan journalist Mihai Cintiu (cited in First Expert Report of Professor Olcott, para. 109).
See Respondents’ Rejoinder on Jurisdiction and Liability, para. 34.
See First Expert Report of Professor Olcott, para. 120 et seq.
See Respondents’ Rejoinder on Jurisdiction and Liability, para. 36.
Respondents’ Rejoinder on Jurisdiction and Liability, paras. 37 et seqq.; Respondents’ Statement of Defence, paras.
9.55 et seqq.
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2.

Ascom

432

The benefits of the ECT should be denied to Ascom according to Article 17(1)
ECT.543

433

According to Article 17(1) ECT, a state can deny the benefits under the ECT if
citizens or nationals of a third state own or control the investor and if the investor
has no substantial business activity in the state in which it is organised.

434

Ascom fulfils both requirements and Claimants have not proven otherwise in the
Hearings.

435

Claimants have simply asserted that the Republic’s argument were “nonsensical
because Mr. Stati is also a national of Moldova, and Romania is also a contracting
party under the ECT”544.

436

However, Claimants simply disregard the clear wording of Article 17(1) ECT.
Anatolie Stati is a citizen of Romania and thus a national of a third state. Despite the
Republic’s reference both to the wording and to other paragraphs in the ECT which
show that other contracting states are also “third states” within the meaning of
Article 17(1) ECT 545 , Claimants have only reiterated that this would “make no
sense”546. Claimants may address this to the drafters of the ECT.

437

In addition, the second leg of the test is also fulfilled. Despite the Republic’s
demonstration that it would be upon Claimants to prove that Ascom had substantial
business activities in Moldova,547 Claimants have simply reiterated that Ascom had
substantial business activities in Moldova because Messrs. Stati, Lungu and Pisica
allegedly stated in their witness statements that they oversaw Ascom's global
business operations from its headquarters in Moldova. 548 Unsurprisingly, none of
these witness statements actually mention that Messrs. Stati, Lungu and Pisica
indeed work from Moldova. All that Claimants have presented in the Hearing is an
unsubstantiated quote from Mr. Stati under direct examination that at times allegedly
380 persons worked in the central office of Ascom.549 It will be demonstrated in

543
544
545
546
547
548
549

Respondents’ Rejoinder on Jurisdiction and Liability, paras. 47 et seqq.
Claimants’ Opening Presentation, Hearing on Jurisdiction and Liability, Transcript Day 1, p.42, lines 18-20.
Respondents’ Rejoinder on Jurisdiction and Liability, para. 52.
Claimants’ Opening Presentation, Hearing on Jurisdiction and Liability, Transcript Day 1, p.42, line 24.
Respondents’ Rejoinder on Jurisdiction and Liability, para. 53.
Claimants’ Opening Presentation, Hearing on Jurisdiction and Liability, Transcript Day 1, p.43, lines 5-7.
Testimony of Mr. Stati, Hearing on Jurisdiction and Liability, Transcript Day 2, p.4, lines 6-8.
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detail below how much weight should be attributed to such statements by Mr. Stati
who has a proven track record of turning and twisting the facts.550
438

The Republic has also set out in detail that Article 17(1) ECT applies also with
retrospective effect551 and Claimants have not challenged this in the Hearings.

439

Ascom can therefore not rely on the protection of the ECT and the Tribunal should
dismiss Ascom’s claim in the present proceedings for this reason alone.

3.

Terra Raf

440

Terra Raf is not entitled to protection under the ECT because the ECT neither
applies provisionally in Gibraltar nor on the basis that Gibraltar is a party to the ECT
via the EU’s signature of the ECT.

441

Apparently, Claimants are not too certain about their position that the ECT applied
provisionally any more. They also seem to have dropped their assertion that the ECT
applied to Gibraltar via the EU’s signature of the ECT. In the Hearing on
Jurisdiction and Liability, Claimants merely stated:
“As to Terra Raf, claimants have explained in their submissions
and expert reports why the ECT provisionally applies to Gibraltar,
where Terra Raf is incorporated. We maintain that position. But
this issue ultimately is moot also because Article 1 of the ECT
protects investments that are owned or controlled directly or
indirectly by investors; and since Anatolie and Gabriel Stati own
and control Terra Raf, they indirectly own and control all of Terra
Raf's investments, even if Terra Raf itself is not an investor under
the treaty.”552

442

By explicitly stating that Claimants maintain their position that the ECT applies
provisionally, they implicitly concede their untenable argument that the ECT applied
via the EU’s signature of the ECT.

443

Further, it is by no means supportable that the ECT applied provisionally in
Gibraltar. The Republic has set out in every detail that any provisional application

550

See above under Part II, C.I.
Respondent’s Rejoinder on Jurisdiction and Liability, paras. 55 et seqq.
Claimants’ Opening Presentation, Hearing on Jurisdiction and Liability, Transcript Day 1, p.43, lines 10-19.
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was terminated by the UK’s ratification of the ECT on December 1996 which made
no reference to an inclusion of Gibraltar.553
444

The United Kingdom’s ratification of the ECT on 13 December 1996 constituted
express notice of those territories the ECT would apply to and the United Kingdom
did not list Gibraltar. As Professor Tietje explains, it has been the United Kingdom’s
practice since 1967 to explicitly refer to all territories that are to be included at the
time of ratification. By not including Gibraltar, the United Kingdom intended that
the ECT would not apply to Gibraltar either provisionally or otherwise.554

III.

No investments

445

Claimants have not made investments within the meaning of the ECT.

1.

Legal standard

446

The term “investment” in the ECT has an inherent meaning beyond the literal
definition of Article 1(6) ECT. This includes compliance with both international law
standards such as good faith as well as national laws. 555 The Republic has
demonstrated in detail that for an investment to qualify as a protected investment
under the ECT it is not sufficient to just meet one of the listed items in Article 1 (6)
ECT.556 This is because the “term “investment” has a meaning in itself that cannot
be ignored”557.

447

While the Republic further explained this in the Hearing on Jurisdiction and
Liability,558 Claimants chose to basically disregard these legal arguments.559

448

Thus, they also chose to disregard that the Republic showed in Rejoinder on
Jurisdiction and Liability 560 and reiterated in the Hearing on Jurisdiction and
Liability 561 that contrary to Claimants’ insistence on an alleged irrelevance of

553

Respondent’s Rejoinder on Jurisdiction and Liability, paras. 63 et seqq; Respondent’s Statement of Defence, paras.
8.11-8.55; see also Expert Report of Professor Tietje, paras. 15 et seqq.
Expert Report of Professor Tietje, paras. 36 et seqq.
Respondent’s Rejoinder on Jurisdiction and Liability, paras. 76-82.
Respondent’s Rejoinder on Jurisdictiona and Liability, Section B.III; Respondent’s Statement of Defence Part 2,
Section 9.
Romak S.A. v. Uzbekistan, PCA Case No. AA280, Award, 26 November 2009, para. 180 (Exhibit R-224).
Respondent’s Opening Presentation, Hearing on Jurisdiction and Liability, Transcript Day 1, p.22-26.
Claimants’ Opening Presentation, Hearing on Jurisdiction and Liability, Transcript Day 1, p.44, lines 7-21.
Respondent’s Rejoinder on Jurisdiction and Liability, paras. 97-99.
Respondent’s’ Opening Presentation, Hearing on Jurisdiction and Liability, Transcript Day 1, p.24, lines 18 et
seqq.
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rulings of ICSID tribunals on the definition of “investment”, the decisions of these
ICSID tribunals can easily be transferred to arbitrations initiated under the ECT.
Claimants’ argument would effectively mean that in any given ECT arbitration,
three different definitions of “investment” could apply depending on which
institution, ICSID, SCC or UNCITRAL the investor chooses. As the tribunal in
Romak v Uzbekistan held in response to a suggestion by the claimant that the
definition of “investment” in UNCITRAL proceedings were wider than in an ICSID
Arbitration:
“The Arbitral Tribunal does not share this view, which could lead
to “unreasonable” results. This view would imply that the
substantive protection offered by the BIT would be narrowed or
widened, as the case may be, merely by virtue of a choice between
the various dispute resolution mechanisms sponsored by the
Treaty. This would be both absurd and unreasonable… There is no
basis to suppose that this word had a different meaning in the
context of the ICSID Convention than it bears in relation to the
BIT.”562 (emphasis added)
449

The threshold for an investment to be accorded protection is therefore that the
following characteristics according to Salini563 are exhibited, i.e. (i) a contribution
of money or other assets of economic value, (ii) a certain duration, (iii) an element
of risk, and (iv) a contribution to the host state’s development. In addition, the
investments must be (v) made in accordance with the laws of the host state and (vi)
in good faith in accordance with general principles of international law.564

450

The requirement for the investment to be made in accordance with the laws of the
host state applies to the ECT even though not expressly mentioned in the treaty
itself.565 It would be absurd to suggest that these fundamental principles of national
and international law did not apply.
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Romak S.A. v. Uzbekistan, PCA Case No. AA280, Award, 26 November 2009, para. 194 (Exhibit R-224).
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Salini Costruttori S.P.A. and Italstrade S.P.A. v. Kingdom of Morocco, ICSID Case No. ARB/00/4, Decision on
Jurisdiction, 16 July 2001, para. 52 (Exhibit R-223).
For the last two criteria see Phoenix Action, Ltd. v. Czech Republic, ICSID Case No. ARB/06/5, Award, 15 April
2009, paras. 100 et seqq (Exhibit R-31).
Plama Consortium Limited v. Bulgaria, ICSID Case No. ARB/03/24, Award, 27 August 2008, paras. 138 et seq
(Exhibit C-400).
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2.

No substantial contribution

451

The financial contribution of Claimants at the outset was smaller than they allege.566
In the Statement of Claim, Claimants purported to explain how they had acquired
KPM and TNG. 567 They did so without referring to any purchase price. In their
Reply, Claimants assert that they paid the agreed full price for KPM and TNG’s
shares, again without even specifying this alleged purchase price.568

452

However, despite claiming that they paid the full purchase price, Claimants have still
not even stated how much this agreed full price was. Until this day, Claimants have
neither provided a share purchase agreement for the purchase of 62% of the shares in
KPM nor have they even alleged what the purchase price was.

453

All they provided was an obscure brokerage agreement between Ascom and a
company called Telwin.569

454

Indeed Claimants’ explanation never went much further than the following statement
from Mr. Lungu in the Hearing on Jurisdiction and Liability, which speaks for itself:
“Our group acquired shares in [Kazpolmunay and Tolkynneftegaz]
since 1990 up until 2004, and as for the shares that were acquired,
money was paid.”570

455

For the purchase of shares in TNG, Claimants indeed submitted excerpts of share
purchase agreements (which makes it even more surprising that they should not be in
possession of a share purchase agreement for the 62% of shares in KPM) but
surprisingly - or rather unsurprisingly - they did not provide the parts of these
agreements that would show the purchase price. However, Mr. Pisica alleged that the
price for 75% of the shares in TNG was a total of USD 463,000 571 and for the
remaining 25% of USD 154,333 thus a total of USD 617,333 for 100% of the shares
in TNG 572 - a ridiculous number compared to what Claimants’ claim the alleged
value was.

456

The evidentiary trail was put under scrutiny in the Rejoinder showing that the
documentary trail is incomplete and raising the questions that cast doubt on the
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Respondent’s Rejoinder on Jurisdiction and Liability, paras. 114-120.
Claimants’ Statement of Claim, paras. 42-51.
Claimants’ Reply on Jurisdiction and Liability, para. 121.
Brokerage Agreement between Ascom and Telwin Ltd dated 1 September 1999 (Exhibit C-393).
Testimony of Mr. Lungu, Hearing on Jurisdiction and Liability, Transcript Day 1, p.194, lines 18-20.
Second Witness Statement of Mr. Pisica, para. 23.
Ibid. para. 25.
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robustness of the evidence.573 In opening statement in the Hearing on Jurisdiction
and Liability, Claimants’ assertion is now that “between 1999 and 2004 the
claimants invested over $12 million to acquire 100% of the shares of KPM and
TNG.”574 No specification whatsoever was given for this assertion.
457

Following acquisition, Claimants assert that they contributed considerable
amounts. 575 The Republic challenged this in its Rejoinder on Jurisdiction and
Liability.576

3.

No risk undertaken

458

Claimants protected themselves from the liability of the companies by creating the
Tristan Oil structure and by overexposing KPM and TNG to debt from the
beginning.577

4.

No contribution to the development of the Kazakh economy

459

During the course of Claimants’ involvement in Kazakhstan, there is no
demonstrable contribution to the economy of Kazakhstan.578

460

First, as further explained in the Rejoinder on Jurisdiction and Liability, Claimants
structured their companies to divert money away from the Republic.579 This is for
example evidenced “service agreements” with Ascom, which are typical of contracts
that are used as means to transfer money between two related companies without any
actual services being performed.580

461

Claimants did not even fully comply with the little tax exposure that remained as
exemplified by their failure to pay about USD 62 million in corporate back taxes.

462

In addition, Claimants systematically failed to fulfil their obligation to train Kazakh
specialists.581
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Respondent’s Rejoinder on Jurisdiction and Liability, paras. 116-120.
Claimants’ Opening Presentation, Hearing on Jurisdiction and Liability, Transcript Day 1, p.46, lines 5-7.
Claimants’ Statement of Claim, Section I.III.B.
Respondent’s Rejoinder on Jurisdiction and Liability, Section IV.1(b).
Respondent’s Rejoinder on Jurisdiction and Liability, Section B.4.2.
Respondent’s Rejoinder on Jurisdiction and Liability, Section B.4.3.
Respondent’s Rejoinder on Jurisdiction and Liability, paras. 135 et seqq.
Squire Sanders Legal Due Diligence Report, p.64 (Exhibit R-364).
As identified during inspections on April 2003, March 2006, May 2007, July 2008 and February 2010.
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463

Claimants did not only contribute little to Kazakhstan’s economy, they also harmed
it by exploiting the fields in a reckless manner. They unduly exploited the natural
resources which they had been granted limited custody of in good faith by the
Republic.582

464

As Mr. Ongarbaev stated in the Hearing on Jurisdiction and Liability:
” Q. Earlier in your testimony you described the treatment of the
field as "barbaric". What do you mean by this?
A. The ignoring of the field in its entirety. Barbaric treatment was
manifested in inefficient use, because this is a complex
hydrodynamic system and one can't treat them in this way. They
require gradual extraction, production of hydrocarbons. The
flooding takes place because this is an environment which cannot
be separated; there is only a provisional borderline between water
and oil that can be drawn. If oil is extracted, water comes to the
surface and it closes access for the hydrocarbons to the wells,
roughly in this way, since water is heavier than oil. And barbaric
treatment in the sense that the subsoil user, this company would
sell the field and they don't care about its future; whereas our
competent bodies, as the owners of the subsoil, of course should be
worried about this.”583

5.

Illegality of the “investment”

465

As to whether the investment was made in accordance with local law, it is the
Republic’s case that Claimants committed multiple breaches of Kazakh law when
making their investment in the Republic, such that it should not be entitled to the
protection afforded under the ECT. 584 The breaches committed were serious and
Claimants’ previous dismissal of them as violations of “minute formalities” 585 is
indicative of Claimants’ behaviour throughout its time in Kazakhstan; wherein it
repeatedly acted outside the law and disobeyed state authorities.

466

Claimants sought to mischaracterise the actions of the Republic and downplay the
gravity of the violations in the Reply Memorial on Jurisdiction and Liability, whilst

582

Respondent’s Rejoinder on Jurisdiction and Liability, Section X is repeated.
Testimony of Mr. Ongarbaev, Hearing on Jurisdiction and Liability, Transcript Day 6, p.76, line 3-21.
See Respondent’s Statement of Defence, Section 13; Respondent’s Rejoinder on Jurisdiction and Liability, Section
B IV 4.
See Claimants’ Reply on Jurisdiction and Liability, para.134.
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effectively admitting that they did breach Kazakh law.586 It is noteworthy that they
have continued taking this approach in the Hearing on Jurisdiction and Liability.587
467

The Republic does not intend to repeat the points it made in the Rejoinder Memorial
on Jurisdiction of Liability,588 which deal extensively with each of Claimants’ bases
for denying it violated Kazakh law when making its investment. It is clear, from the
analysis below, that Claimants did not take their case any further during the Hearing
on Jurisdiction and Liability. This is with respect to both:
(a)

Claimants’ failure to obtain consent for transfers involving TNG and a waiver
of the Republic’s pre-emptive right in order to transfer TNG from Gheso to
Terra Raf, which was a violation the Republic became aware of prior to the
commencement of these proceedings and legitimately challenged; and

(b)

All other violations, which the Republic later became aware of following the
commencement of these arbitration proceedings. It is the Republic’s contention
that Claimants carefully concealed their illegal behaviour, such that the
Republic was unable to challenge these violations at the time.

a)

Claimants failure to obtain the required consent in relation to the transfer of TNG and
circumvention of the Republic’s pre-emptive right

468

Claimants committed numerous violations of Kazakh law in relation to its purchase
and subsequent transfers of TNG. The last transfer to Terra Raf was therefore rightly
challenged by the Republic. The Tribunal should note the following points.

469

First, Claimants failed to obtain prior consent from the Licensing Authority and
Competent Authority for any of the transfers it was involved in with respect to TNG.
These consents were required pursuant to Article 53(1) of the 1995 Law on Oil and
Claimants’ argument that this law did not apply is quite simply wrong.589

470

It is noteworthy that in its Opening Submissions, Claimants fail to refer to Professor
Maggs’ flawed analysis that the 1995 Law on Oil does not apply “as a result of
Kazakh laws on hierarchy of statutory acts”.590 Instead they simply assert that the
“logical conclusion” they came to was that Article 14(1) of 1996 Subsoil Law

586

See Claimants’ Reply on Jurisdiction and Liability, Section II. D.2. See also Claimants’ Opening Presentation,
Hearing on Jurisdiction and Liability, Transcript Day 1, p.54, lines 6-12.
See Claimants’ Opening Presentation, Hearing on Jurisdiction and Liability, Transcript Day 1, p.53, line 6 - p.61,
line 17.
Respondent’s Rejoinder on Jurisdiction and Liability, Section B IV 4 as a whole.
Respondent’s Rejoinder on Jurisdiction and Liability, paras. 152-157.
Claimants’ Reply on Jurisdiction and Liability, para. 162.
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(which allegedly stated that consent was only required from the “competent
authority” and not the licensing authority when transferring subsoil use rights) “was
intended to supersede Article 53”.591 Claimants do not substantiate this assertion by
reference to any legal authority and therefore appear to have no basis for maintaining
this argument. Claimants even admit they were “uncertain”592 as to what the law
was; however, ignorance is not an excuse for failing to comply with a country’s
laws.
471

Second, as a matter of fact, Claimants did not obtain consent from either the
competent authority or licensing authority in relation to a total of 8 transfers which
involved TNG. As such, its legal arguments are in any event not supported by the
facts. As Professor Ilyassova explains, such consent from the competent and
licensing authorities was required (including in relation to Terra Raf’s acquisition of
TNG from Gheso) for any contract transferring TNG to be considered concluded and
therefore valid. 593 The consequences of these failures are that all of the transfers
were invalid.594

472
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Despite this, Claimants seem to believe that they either (i) were led to believe they
did not require consent for any of those 8 transfers or (ii) they obtained such consent.
They maintained this stance in the Opening Submissions, relying on:
(a)

Correspondence between Claimants and the Agency of Investments in relation
to Ascom’s purchase of a shareholding in KPM in 1999.595 However, attempts
to obtain consent in relation to the purchase of shares in KPM are completely
irrelevant to the issue of obtaining consent to purchase and later transfer TNG.
These are two separate entities.

(b)

A belated consent Claimants obtained some 4 years after the very last share
transfer in TNG (from Gheso to Terra Raf) allegedly took place (on Claimants’
case).596 However, as already stated in the Rejoinder Memorial on Jurisdiction
and Liability, Claimants’ cannot rely on this one authorisation to heal their
failures to obtain consent for each of the preceding transfers in TNG their
group companies were involved in. 597 Claimants only actually requested

Claimants’ Opening Presentation, Hearing on Jurisdiction and Liability, Transcript Day 1, p.56, lines 9-12.
Claimants’ Opening Presentation, Hearing on Jurisdiction and Liability, Transcript Day 1, p.56, line 13.
Second Expert Report of Professor Ilyassova, paras. 90-98.
Second Expert Report of Professor Ilyassova, paras. 100-109.
Claimants’ Opening Presentation, Hearing on Jurisdiction and Liability, Transcript Day 1, p.57, line 13 - p.58,
line 10.
Claimants’ Opening Presentation, Hearing on Jurisdiction and Liability, Transcript Day 1, p.59, lines 8-15.
Claimants’ Reply Memorial on Jurisdiction and Liability, paras. 158-163.
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consent after being prompted to do so by the MEMR and in any event failed to
provide the MEMR with pertinent information.
473

It is noteworthy that Claimants did not argue (as they previously pleaded) that
consent was not required as Terra Raf and Gheso were “affiliates”. This is
unsurprising given they have no evidence to support this assertion and rely on an
assessment of Kazakh law given by Grigore Pisica598 who, by his own admission, is
not qualified to opine on Kazakh law.599

474

Third, given the circumstances set out above the Republic was right to query the
position. As to the last transfer of TNG from Gheso to Terra Raf specifically, there
were irregularities which compelled the Republic to consider, in particular, whether
its pre-emptive right applied under Article 71 of the 1995 Law on Oil. 600 These
irregularities have already been set out in some detail in the Rejoinder Memorial on
Jurisdiction and Liability. 601 In summary:
(a)

The Republic had legitimate reasons to believe that Terra Raf was only
registered as a shareholder of TNG in 2005, hence suggesting that its preemptive right was applicable;602

(b)

Claimants informed the MEMR that the pre-emptive right did not apply in
February 2007, notwithstanding that it did, given that the transfer had not been
completed until consents from the authorities were obtained;603 and

(c)

Claimants have produced documents which indicate that the ownership of
TNG was at least ambiguous.604 In particular, they have produced a document
which refers to Ascom as the owner of TNG in September 2004. However, by
this point, on Claimants’ case TNG was apparently owned by Terra Raf.
Ascom was not even the previous owner of TNG as Terra Raf purchased TNG
from Gheso.605

475

Claimants fail to explain why the Republic was wrong to believe that these
irregularities left questions as to the position on Terra Raf’s acquisition of TNG,

598

Second Witness Statement of Mr. Pisica.
Testimony of Mr. Pisica, Hearing on Jurisdiction and Liability, Transcript Day 2, p. 64, lines 23-25.
See First Expert Report of Professor Ilyassova, paras. 8(a)-8(b).
Respondent’s Rejoinder on Jurisdiction and Liability, paras. 164-177.
Respondent’s Rejoinder on Jurisdiction and Liability, para. 167; Witness Statement of Mr. Ongarbaev, para. 5.7.
Respondent’s Rejoinder on Jurisdiction and Liability, paras. 168-169; Witness Statement of Mr. Ongarbaev, para.
5.6, 5.8.
Respondent’s Rejoinder on Jurisdiction and Liability, para. 173.
GazImpex Explanatory Note Regarding Purchase of a Share Quota in TNG dated 15 September 2004
(Exhibit C-514).
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during the Hearing on Jurisdiction and Liability. Notwithstanding this they still
deem it appropriate to make incorrect assertions, including:
(a)

Stating that “Kazakhstan concedes that the transfer took place in 2003 and was
properly registered at that time.”606 At no point has the Republic ever made
such a concession;

(b)

Claiming that the Republic was using the ‘pre-emptive rights issue’ to enable
KazMunaiGas to get an “inter-affiliate transfer price” for TNG, rather than
participate in Project Zenith607 which (i) is in no way supported by the facts,
particular given that KazMunaiGas EP made a very substantial bid for the
company (ii) completely misconstrues the MEMR’s legitimate questioning of
Claimants ownership given the irregularities and (iii) was another clear attempt
by Claimants’ to re-frame its case and introduce new evidence not contained in
prior witness testimony or factual evidence;608

(c)

Referring to an irrelevant waiver of pre-emptive rights relating to an IPO for
KPM and TNG, which Artur Lungu admitted during cross-examination was
unrelated to the question of the transfer of TNG from Gheso to Terra Raf and
waiver of pre-emptive rights with respect to that transfer.609 This was actually
inconsistent with Mr. Lungu’s own written witness testimony.610

(d)

Claiming that the Republic’s legitimate challenge was part of a harassment
campaign, when it has no evidence in support. 611 This includes accusing
“unnamed” sources within the MEMR of releasing press reports, with the aim
of clouding title612 despite it having no evidence to support this.613 In fact, Mr.
Ongarbaev testified that the MEMR issued no official press release regarding
this issue;614 and

(e)

606
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614

Alleging that the Republic dropped the issue once it had “put a placeholder in
the market that our clients [Claimants] did not have a legitimate claim of

Claimants’ Opening Presentation, Hearing on Jurisdiction and Liability, Transcript Day 1, p.106, lines 21-22.
Claimants’ Opening Presentation, Hearing on Jurisdiction and Liability, Transcript Day 1, p.108, lines 4-8.
As can be seen by, for example, the re-examination of Artur Lungu where he was questioned on the importance of
the issue, which is referred to in the Testimony of Mr. Lungu, Hearing on Jurisdiction and Liability, Transcript Day
1, p.222, line 9 - p.223, line 1.
Testimony of Mr. Lungu, Hearing on Jurisdiction and Liability, Transcript Day 1, p.204, line 20 - p.205, line 1.
First witness statement of Mr. Lungu, para. 38.
See further, Respondent’s Rejoinder on Jurisdiction and Liability, para.171-172.
Claimants’ Opening Presentation, Hearing on Jurisdiction and Liability, Transcript Day 1, p.108, line 21 - p.109,
line 8.
Respondent’s Rejoinder on Jurisdiction and Liability, para. 171.
Witness Statement of Mr. Ongarbaev, para. 5.10.
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ownership to TNG”615, when actually the Republic repeatedly engaged with
Claimants to resolve the issue.616 It may only be noted here that this allegation
is contrary to Claimants’ earlier allegation that the purpose of the revocation of
the approval had been to allow KMG to purchase TNG at an inter-affiliate
price.
476

In view of the above, the Republic maintains its case that Claimants have acted in
clear breach of Kazakh law as a result both its violation of the requirement to obtain
consent for the various transfers in TNG and as a result of numerous derogations
with respect to the Republic’s pre-emptive rights. Claimants have sought to confuse
what is an issue concerning its “investment” with the alleged “harassment
campaign” they have concocted. However, as explained above, there are no grounds
for them arguing that the “pre-emptive rights” issue evidences harassment by the
Republic.

b)

Other breaches of Kazakh law

477

Claimants committed various other breaches of Kazakh law, which they appear to
have concealed from the Republic, therefore resulting in the Republic being unable
to act upon them at the time. These have already been set out in some detail in the
Statement of Defence617 and Rejoinder Memorial on Jurisdiction and Liability.618

478

Claimants only address one of these issues during the Hearing on Jurisdiction and
Liability (in its Opening Submissions), which relates to the validity of KPM’s share
issue and the subsequent acquisition of such shares by Claimants.619 However, they
fail to say anything which assists them in showing that the share issue and
subsequent transfer was valid, but instead seem to admit that there were violations of
Kazakh law, therefore supporting the Republic’s position. In particular:
(a)

Claimants actually admit that KPM’s shares were not registered as required
pursuant to Article 16 of the Securities Market Law, 620 which is a clear
violation of Kazakh law;621
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Claimants’ Opening Presentation, Hearing on Jurisdiction and Liability, Transcript Day 1, p.111, lines 2-6.
Respondent’s Rejoinder on Jurisdiction and Liability, para. 174.
Respondent’s Statement of Defence, Section 13.
Respondent’s Rejoinder on Jurisdiction and Liability, para.181-204.
Claimants’ Opening Presentation, Hearing on Jurisdiction and Liability, Transcript Day 1, p.54, lines 3-5.
Claimants’ Opening Presentation, Hearing on Jurisdiction and Liability, Transcript Day 1, p.54, lines 10-12.
Second Witness Statement of Mr. Pisica, para. 5.
Respondent’s Rejoinder on Jurisdiction and Liability, paras. 183-186.
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(b)

Claimants continue to rely on Professor Maggs’ incorrect report to evade
liability, by claiming that the Republic needed to commence court proceedings
in order to invalidate the share issue as “there is no concept of transaction void
ab initio under Kazakh law.”622 However, as explained by Professor Ilyassova
in her second expert report:
(i)

First, the filing of an application to register shares and the subsequent
actions of the authorised body for state registration of the issue of shares
is not a “transaction” under Kazakh law. 623 Thus the very basis for
Professor Maggs’ position is based on an incorrect understanding of what
the Republic is referring to, and

(ii)

(c)

Second, and in any event, it is clear that under Kazakh law transactions
can be considered invalid without a court or other order, and therefore
Professor Maggs’ void ab initio argument is fundamentally incorrect.
Professor Ilyassova has provided various examples of transactions which
are invalid without requiring a court order;624 and

Claimants finally try to argue that they “cured” the defect with registration by
later re-registering KPM’s shares625. However, as Professor Ilyassova explains,
legally it would have been impossible to transfer the shares given they were
never validly formed in the primary market and as such it would not have been
possible under Kazakh law to register the share transfer on the secondary
market.626

479

In view of this, the Republic’s position is certainly maintained.

6.

No good faith

480

As set out in the Republic’s pleadings,627 there are clear indications that Claimants
have not acted in good faith in relation to their investments in Kazakhstan. In
particular:
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Claimants’ Opening Presentation, Hearing on Jurisdiction and Liability, Transcript Day 1, p.54, lines 12-17.
Second Expert Report of Professor Ilyassova, paras. 9-21.
Second Expert Report of Professor Ilyassova, paras. 22-34; See also Respondent’s Rejoinder on Jurisdiction and
Liability, paras. 186-187.
Claimants’ Opening Presentation, Hearing on Jurisdiction and Liability, Transcript Day 1, p.54, line 18 - p.55,
line 16.
Second Expert Report of Professor Ilyassova, paras. 35-86.
Respondent’s Rejoinder on Jurisdiction and Liability, paras. 205-215; Responent’s Statement of Defence, paras.
9.36-9.87.
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(a)

Claimants have acted illegally in various ways breaching Kazakh law when
making their investment and during the course of their investment;628

(b)

Both Anatolie Stati’s and Gabriel Stati’s standards in investment fall well
below what might be expected of a normal commercial investor, particularly
given that (i) it is clear from the evidence on record that they have engaged in
criminal and terrorist activities, (ii) the fact they have concealed who is behind
their investment and (iii) they have been using their investment in the Republic
to fund and advance their political goals in Moldova;629 and

(c)

There is evidence in this arbitration that demonstrates that Claimants have
even corrupted officials as there are documents that are on record presented by
Claimants that should never have normally been in their possession, including
various internal government documents.630

481

As to this last point, during the Hearing on Jurisdiction and Liability, Claimants
effectively admitted their involvement in the obtaining of stolen documents.631 Their
evasive answers as to exactly how these documents were obtained are telling. These
issues are expanded on further in Part V below and given Anatolie Stati’s historical
involvement in corrupt activities, there are certainly further indicators that Claimants
have been involved in serious corruption.

IV.

Claimants did not fulfil the “cooling off” requirement

482

In any case, the Tribunal lacks jurisdiction because Claimants failed to fulfil the
required “cooling off” period prior to initiating arbitral proceedings under the
auspices of the Stockholm Chamber of Commerce.

483

The Republic refers to its submission in section 7 of the Statement of Defence and
the section B.V. of the Rejoinder on Jurisdiction and Liability.

628

Respondent’s Rejoinder on Jurisdiction and Liability, paras. 205-209.
Respondent’s Rejoinder on Jurisdiction and Liability, paras. 210-212.
Respondent’s Rejoinder on Jurisdiction and Liability, paras. 212-215.
See below Part V, A.
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B.

The Republic acted in accordance with the ECT at all times

484

The Republic has not breached any substantive standards of protection under the
ECT.

I.

No breaches of the written ECT standards

485

In its previous submissions, the Republic has already set out in detail how the
Republic’s actions subject to Claimants’ complaints were at all times fair and
equitable,632 non-expropriatory,633 reasonable and non-discriminatory634 and not in
violation of the standards of most constant protection and security, 635 effective
means 636 and employment of key personnel 637 or of the umbrella clause. 638 The
Republic will, at this stage, not add to its previous arguments.

II.

No Denial of Justice

486

Further comment on international law issues is warranted insofar as in their Opening
on Jurisdiction and Liability. Claimants contend that the trial against Mr. Cornegruta
amounted to a denial of justice.639 Yet, Claimants’ reasoning is flawed.

1.

The elementary principles of justice in the Kazakh legal system

487

In their Opening Statement on Jurisdiction, Claimants try to borrow quotations of the
Republic’s expert Professor Olcott to underline their allegation that the Republic of
Kazakhstan’s judiciary does not meet Western standards. Yet, the elementary

632

Respondent’s Rejoinder on Jurisdiction and Liability, paras. 990 et seqq.; Respondent’s Statement of Defence,
paras. 37.1 et seqq.
Respondent’s Rejoinder on Jurisdiction and Liability, paras. 864 et seqq.; Respondent’s Statement of Defence,
paras. 33.1 et seqq.
Respondent’s Rejoinder on Jurisdiction and Liability, paras. 1009 et seqq.; Respondent’s Statement of Defence,
paras. 38.1 et seqq.
Respondent’s Rejoinder on Jurisdiction and Liability, paras. 957 et seqq.; Respondent’s Statement of Defence,
paras. 36.1 et seqq.
Respondent’s Rejoinder on Jurisdiction and Liability, paras. 1107 et seqq.; Respondent’s Statement of Defence,
paras. 40.1 et seqq.
Respondent’s Rejoinder on Jurisdiction and Liability, paras. 1145 et seqq.
Respondent’s Rejoinder on Jurisdiction and Liability, paras. 1053 et seqq.; Respondent’s Statement of Defence,
paras. 39.1 et seqq.
Claimants’ Opening Presentation, Hearing on Jurisdiction and Liability, Transcript Day 1, p.125, lines 22-25.
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principles of justice in the Kazakh legal system are in place and are complied with
sufficiently to prevent violations of due process.
488

In her scholarly book on the Republic of Kazakhstan, Professor Olcott observes:
“The international community has paid less attention to the
progress that Kazakhstan has made in judicial reform [...].”640

489

Claimants take the same limited approach and focus exclusively on the alleged
shortcomings of the Kazakh legal system when compared with Western standards
instead of acknowledging its undeniable strengths.

490

In the Hearing on Jurisdiction and Liability, Claimants reduced Professor Olcott’s
nuanced analysis of the Kazakh legal framework to merely two quotes.641 In these
two text passages Professor Olcott passes limited criticism on certain aspects of the
legal system in the Republic of Kazakhstan. However, exactly such limited criticism
distinguishes Professor Olcott as the neutral and trustworthy expert which she is.

491

Professor Olcott’s trustworthiness should be borne in mind when reflecting on the
lion’s share of her observations of the Kazakh legal system. For example, Professor
Olcott comments:
“All judges must be graduates of law schools and, since 2004, must
go through a two-year training program at the Judicial Academy.
The academy was established in 2001 to provide retraining for
sitting judges. Additionally, the government has stepped up its
efforts to root out corrupt judges. Most judicial decisions are
available on the Internet, and this helps to create some atmosphere
of transparency.”642

492

Professor Olcott’s observations testify to the considerable progress in the Kazakh
legal system with respect to the education of judges.

493

Furthermore, Professor Olcott does not only claim that the Kazakh legal system
complies with the legal principle of due process. As learned scholar she supports her
analysis with empirical data. For example, Professor Olcott relies on the Global
Integrity’s 2008 report, according to which the Republic of Kazakhstan had

640

Martha Brill Olcott, Kazakhstan - Unfulfilled Promise?, Carnegie Endowment for International Peace, Revised
Edition, 2010, Chapter 8, p.255 (Exhibit 1 to the First Expert Report of Professor Olcott).
Claimants’ Opening Presentation, Hearing on Jurisdiction and Liability, Transcript, Day 1, p.126, line 2 - p.127,
line 3.
Martha Brill Olcott, Kazakhstan - Unfulfilled Promise?, Carnegie Endowment for International Peace, Revised
Edition, 2010, Chapter 8, p.257 (Exhibit 1 to the the First Expert Report of Professor Olcott).
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“good ratings [...] in ten categories, including rule of law [and]
access to justice [...]”643.
494

The rule of law and access to justice are both fundamental prerequisites of an
efficient and effective judiciary. In particular, the Republic of Kazakhstan’s
adherence to the rule of law is paramount to prevent violations of due process.

495

In conclusion, although Claimants dwell on their allegation that the Republic of
Kazakhstan’s judiciary does not meet Western standards, the elementary principles
of justice in place prevent violations of due process.

2.

The trial against Mr. Cornegruta does not manifestly and grossly violate the
elementary principles of justice

496

Looking at the specific case at hand, the evidence demonstrates that the Kazakh
legal system provided justice.

497

The threshold for denial of justice is very high. As Dolzer and Schreuer point out:
“Concerning the outcome of a case before a local court, it is clear
that an investment tribunal will not act as an appeals mechanism
and will not decide whether the court was in error or whether one
view of the law of the other would be preferable.”644

498

Hence, the competence of a tribunal in investment treaty arbitrations with respect to
an alleged denial of justice is limited, especially with respect to criminal
proceedings.

499

To be precise, denial of justice requires a manifest and gross failure to comply with
the elementary principles of justice and this prerequisite is not fulfilled in the case at
present.

643

Martha Brill Olcott, Kazakhstan - Unfulfilled Promise?, Carnegie Endowment for International Peace, Revised
Edition, 2010, Chapter 8, p.257-258 (Exhibit 1 to the First Expert Report of Professor Olcott).
Dolzer and Schreuer, Principles of International Investment Law, Oxford University Press, Second Edition, p.182
(Exhibit R-367).
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a)

Denial of Justice requires a manifest and gross failure to comply with the elementary
principles of justice

500

In public international law it is widely acknowledged that the fair and equitable
treatment standard includes the obligation not to deny justice in criminal proceedings
in accordance with the principle of due process.645

501

However, the threshold for denial of justice is high. Tribunals in investment treaty
arbitrations have confirmed time and again that denial of justice requires more than
injustice.

502

Interestingly, the threshold for denial of justice is high in absolute terms but even
higher in relative terms with respect to judicial proceedings, in particular with
respect to criminal proceedings.

503

The Tribunal in Loewen v United States, for example, defined denial of justice as
“[m]anifest injustice in the sense of a lack of due process leading
to an outcome which offends a sense of judicial propriety”646.

504

Both criteria - “manifest” and “offending a sense of judicial propriety” - have been
accepted as additional prerequisites which need to be fulfilled for a conduct to
constitute a denial of justice.

505

The threshold for denial of justice with respect to judicial proceedings is not only
high in absolute terms, but also relatively. The Tribunal in Thunderbird v Mexico
describes this coherence:
“The Tribunal does not exclude that the [administrative]
proceedings may have been affected by certain irregularities.
Rather, the Tribunal cannot find on the record any administrative
irregularities that were grave enough to shock a sense of judicial
propriety and thus give rise to a breach of the minimum standard
of treatment. As acknowledged by [Claimant], the [administrative]
proceedings should be tested against the standards of due process
and procedural fairness applicable to administrative officials. The
administrative due process requirement is lower than that of a
judicial process. Hence, for instance, even if one views the absence
of Lic. Aguilar Coronado (who signed the Administrative Order) at

645
646

Cf. US Model BIT 2012, Article 5(2)(a) (Exhibit R-368).
The Loewen Group, Inc. and Raymond L. Loewen v United States of America, ICSID Case No. ARB/ (AF)/98/3,
Award, 26 June 2003, p.38, para.132 (Exhibit C-275).

145

the 10 July hearing as an administrative irregularity, it does not
attain the minimum level of gravity required [to constitute a denial
of justice].”647
506

Hence, the Tribunal in Thunderbird v Mexico confirms that the threshold for denial
of justice with respect to judicial proceedings is high in absolute terms and in
relative terms when compared with administrative proceedings.

507

Regarding criminal proceedings, tribunals in investment treaty arbitrations have
repeatedly ruled that the sense of judicial propriety must be offended due to a
specific failure in the conduct of the proceedings. For example, the Tribunal in
Tokios Tokelés v Ukraine elaborated on the characteristics of such specific failure:
“[The Tribunal] accept[s] that a manifest and gross failure to
comply with the elementary principles of justice in the conduct of
criminal proceedings, when directed towards an investor in the
operation of his investment, may be a breach, or an element in a
breach, of an investment treaty.”648

508

Therefore, in criminal proceedings the sense of judicial propriety must be shocked
by a manifest and gross failure to comply with the elementary principles of justice.

509

The elementary principles of justice are in stark contrast to the sophisticated legal
framework in the Western world. They constitute a mere minimum standard which
must be met by any developing country entering into an investment treaty which
obliges the host state to guarantee fair and equitable treatment of the investor.

510

In conclusion, the threshold for denial of justice is high and criminal proceedings
must reflect a manifest and gross failure to comply with the elementary principles of
justice to meet such threshold.

b)

Prerequisite of a manifest and gross failure to comply with the elementary principles
of justice is not fulfilled

511

In the hearing on jurisdiction and the merits, Claimants complain at length about the
striking of experts, the assessment of the criminal fine against KPM, the amount of
the criminal fine and the enforcement of the criminal fine and contend that they

647

International Thunderbird Gaming Corporation v The United Mexican States, UNCITRAL, Award, 26 January
2006, p.65, para.200 (Exhibit C-266).
Tokios Tokelés v Ukraine, ICSID Case No. ARB/02/18, Award, 26 July 2007, p.58, para.133 (Exhibit R-369).
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amount to a denial of justice. In reality, however, the prerequisite for a claim of
denial of justice is not fulfilled.
512

First, Claimants suggest that some miscarriage of justice has been committed on the
basis that certain witnesses of Mr. Cornegruta were struck off.649

513

However, Claimants ignore Article 311, Part 1 of the Criminal Procedure Code,
according to which witnesses must attend trial and be examined on their evidence or
else it cannot be submitted. As explained above650, the failure of such witness to
attend means that the evidence must be excluded. In any case, even if the evidence
was not to be excluded – which it was –, Claimants have failed to demonstrate, as
they ought to, that such a failure was in any way systemic.

514

Subsequently, Claimants complain about the fact that a criminal fine was assessed
by the court against KPM.651

515

However, as explained above652, the recovery order against KPM was imposed in
criminal proceedings which were conducted in accordance with the rule of law as
reflected by Kazakh law and general principles of procedural fairness. By virtue of a
regulatory ruling of the Supreme Court of Kazakhstan having the force of law, and
in accordance with Kazakh court practice, the recovery of illegally obtained income
can be ordered in criminal proceedings even if the company in question is not
formally named a party.653 As outlined in more detail above654, this does not raise
procedural issues since KPM was always represented during the trial and had every
opportunity to appeal the ruling of the court but chose not to pursue an appeal.

516

Claimants further base their claim of denial of justice on an alleged
disproportionality between KPM's profits and the amount recovered.655

517

Upon a closer look on the facts, Claimants’ allegation of disproportionality between
KPM's profits and the amount recovered is unsupportable. As set out above,656 a
denial of justice with regard to the substantive decision of a court requires a manifest
and gross violation of the elementary principles of justice. In the case at present,

649

Claimants’ Opening Presentation, Hearing on Jurisdiction and Liability, Transcript Day 1, p.127, lines 5-10.
See above Part II, E.II.
Claimants’ Opening Presentation, Hearing on Jurisdiction and Liability, Transcript Day 1, p.127, lines 9-15.
See above Part II, F.III.
See above Part II, F.III.1.
See above Part II, F.III.1.
Claimants’ Opening Presentation, Hearing on Jurisdiction and Liability, Transcript Day 1, p.127, line 15 - p.129,
line 10.
See above Part II, F.III.2.
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however, the decision of the court was simply based on the income from the sale of
oil for which the operation of the unlicensed pipeline was a conditio sine qua non.
This approach is by far more reasonable than Claimants’ unsupported hypothetical
damage calculation. Moreover, it is apparently the same approach that Squire
Sanders took when they estimated the potential amount of recovery in the summer of
2009, prior to the court's judgement.657
518

Finally, Claimants complain about the enforcement of the criminal fine against
KPM.658

519

It is a striking contradiction of Claimants to allege the Kazakh legal system is not
functioning on the one hand and to complain about enforcement of judicial decisions
on the other hand. Of course, lawful enforcement of judgements is precisely a
characteristic feature of the elementary principles of justice, not a failure to comply
with such principles.

520

In conclusion, the striking of experts, the assessment of the criminal fine against
KPM, the amount of the criminal fine and the enforcement of the criminal fine
neither separately nor cumulatively constitute a manifest and gross failure to comply
with the elementary principles of justice. Hence, the prerequisite for denial of justice
is not fulfilled.

657

Squire Sanders Legal Due Diligence Report, p.113 (Exhibit R-364).
Claimants’ Opening Presentation, Hearing on Jurisdiction and Liability, Transcript Day 1, p.129, lines 9-15.
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PART IV: NO DAMAGES

A.

Claimants’ damages experts are unreliable

521

Before turning to the details of the various valuations issues of this case, the
Republic finds it of tantamount importance to take a step back and assess on whose
expertise Claimants have built their damage case. The run-up to the Hearing on
Quantum and the Hearing on Quantum itself showed that the experts Claimants
relied on are non-credible, used inadequate methodology or misapplied adequate
methodology and made non-credible assertions as well as untenable accusations
against their counter-parts. In other words, Claimants’ experts are wholly unreliable.
This fully undermines Claimants’ case on damages.

I.

Ryder Scott made misleading and non-credible assertions

522

At the Hearing on Quantum, Claimants used Ryder Scott to introduce in direct
testimony a completely new 3D seismic data based case regarding the “Interoil
Reef”.659 The assertions Mr. Nowicki of Ryder Scott made on that occasion were
both misleading and non-credible. Specifically, Mr. Nowicki asserted that compared
to their 2D seismic interpretation, the “Reef” had moved to the south and its axis had
rotated in a clockwise fashion.660 Further, Mr. Nowicki stated that his assessment of
the geological chance of success (GCoS) of the prospect had increased from 5% to
9%. 661 Lastly, Mr. Nowicki told the Tribunal that based on his new 3D
interpretation, the Munaibay-1 well could have penetrated the “Reef” if drilled to its
target depth of 6,000m.662

523

These statements are first of all misleading because they insinuate that the 3D
seismic data had merely lead slight modifications of the “Reef”. However, what has
actually happened is that the old, 2D based “Reef” interpretation is completely
disproved and that a new , 3D based “Reef” interpretation is being advanced. This
becomes clear from Mr. Nowicki’s statement that the Munaibay-1 well is no longer
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Testimony of Mr. Nowicki of Ryder Scott, Hearing on Quantum, Transcript Day 3, p.102, line 23 - p.104, line 4.
Ibid., p.103, lines 6-10.
Ibid., p.103, lines 11-13.
Ibid., p.103, line 18 - p.104, line 4.
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situated at the southern flank of the structure, as in the 2D interpretation, but instead
fairly close to the crest of the structure.663 This requires the 3D “Reef” to be situated
several kilometres to the south of the 2D “Reef”, i.e. to be a completely different
structure.664
524

GCA have commented on Mr. Nowicki’s testimony on the “Interoil Reef”, and in
particular his “revision” of the Geological Chance of Success, in no uncertain terms:
“This is a misleading statement. The alleged ‘InterOil Reef’ as
perceived on 3D is in a different location, at a different depth, with
a different area, and with a different thickness to that mapped by
RSC in its evaluation of the 2D seismic. Stating a revised GCoS for
a totally different object is meaningless and designed to confuse.
What was not stated is that the original ‘InterOil Reef’ structure as
prognosed by RSC in its First and Second reports, and as valued by
FTI, is not supported by the new 3D seismic, or that the revised
RSC estimate of 9% on the ‘new’ ‘InterOil Reef’ is equally
speculative.”665

525

Secondly, Mr. Nowicki’s testimony is also non-credible. As of the date of his
testimony, Mr. Nowicki had had available the 3D seismic data for less than a
week, 666 while pre-occupied with the preparation for his own testimony and with
attendance of the Hearing. In such short time, and with so many distractions, no
meaningful interpretation of 3D seismic data and in particular no meaningful
statements as to GCoS or depth can be made. Presenting to the Tribunal these new
“findings” without reservation and without mentioning that little time had been
available severely undercuts Mr. Nowicki’s credibility.

526

Importantly, it was not possible to simply update old 2D based findings with the 3D
data. Since the old 2D interpretation had been disproven completely, a wholly new
assessment was necessary.

527

There is clear evidence on the record that such new assessment cannot be properly
conducted in the time that Mr. Nowicki had available. To begin with, in the Summer
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Ibid., p.103, lines 16-23.
Cf. for the precise differences in location of the various “Reef” interpretations below Part IV, C.II.2 and GCA
Third Expert Report, para. 81, Figure 6.1.
GCA Third Expert Report, para. 24.
Cf. Statement by Mr. Smith during Discussions on Procedure, Hearing on Quantum, Transcript Day 4, p.201,
lines 19-21: “Secondly, in terms of the timing with respect to the interpretation of the 3D, Ryder Scott obtained the
3D data for the first time late last week.” This statement, made on Thursday, 31 January 2013, indicates that Ryder
Scott, who had testified on the Wednesday, had been provided with the 3D data less than one week earlier.
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of 2009, the geologist of TOTAL E&P conducted more than one month of
interpretation on the 3D seismic data before coming to a result. Likely, the time they
took was considerably longer. 667 Moreover, Dr. Wright of GCA testified that 3D
seismic interpretation would take between two and four months. 668 Lastly, the
official interpretation report by TNG’s contractor PGD Services apparently took
even longer to be prepared, as it was only finalised in December 2009.669
528

Given the lack of time that was available to Mr. Nowicki, what he apparently did
was to simply take the findings contained in the “Project Munaibay 3D”
presentation 670 prepared by Claimants themselves, add an arbitrarily increased
GCoS assessment and present these to the Tribunal as his own. This is apparent from
the fact that the findings in the “Project Munaibay 3D” presentation are surprisingly
similar to Mr. Nowicki’s findings. In particular, compared to Mr. Nowicki’s earlier
2D mapping of the “Reef”,671 the “Reef” as interpreted in the “Project Munaibay
3D” presentation is also moved to the south and slightly rotated in a clockwise
fashion.672 Moreover, in the “Project Munaibay 3D” presentation, the Munaibay-1
well is also located above the “Reef” in a way that would allow it to penetrate the
structure at a depth of 6,000m.673

529

There is thus little reason to assume that Mr. Nowicki conducted any kind of
independent assessment of the 3D seismic data. Apparently, he simply presented
Claimants’ assessment to the Tribunal as his own. This fundamentally undermines
his credibility.

II.

Ryder Scott’s analyses are methodologically flawed

530

Ryder Scott’s findings are also undermined by methodological flaws.

531

With regard to their Borankol assessment, GCA note that Ryder Scott’s
methodology “is optimistic, is not consistent with the data and does not take into

667

The fact that TOTAL E&P needed more than one month for seismic interpretation can be derived from two e-mails
sent by Mr. Mallard, their geologist in charge. On 16 June 2009, Mr. Mallard sent an e-mail to Mr. Constantin at
Ascom setting out various concerns in his “Reef” interpretation and asking for additional information (Exhibit C710). One month later, on 15 July 2009, Mr. Mallard sent an e-mail to some of his colleagues within TOTAL E&P
containing additional findings of his analysis (Exhibit R-360). Given that Mr. Mallard first had to make the
findings contained in his earlier e-mail, he likely needed considerably longer than one month to conduct his
3D seismic analysis.
Testimony of Dr. Wright of GCA, Hearing on Quantum, Transcript Day 3, p.181, lines 8-17.
PGD Services Seismic Interpretation Report, p.2 (Exhibit R-392).
“Project Munaibay 3D” Presentation (Exhibit R-375).
Ryder Scott 2D “Interoil Reef” Map (Exhibit R-391).
“Project Munaibay 3D” Presentation, p.2 (Exhibit R-375).
“Project Munaibay 3D” Presentation, p.48 (Exhibit R-375).
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consideration the actual field performance, which is paramount in any Reserves
assessment.”674 It is only by way of using this flawed methodology that Ryder Scott
manage to postulate a strongly increased potential for recompletions and thus for
future production.675
532

This is evidenced best by Ryder Scott’s assumptions for the oil-water contact in the
J-IA reservoir of the Borankol field. Ryder Scott assume comparatively deep oilwater contacts, meaning that more oil and less water can be found in the reservoir.
However, Ryder Scott have only been able to do so by ignoring data from the wells
in the field that disproves their assumptions:
“GCA has checked the well logs for a number of key wells to which
RSC had attributed volumes of behind pipe oil. For some of the
wells the logs indicated shallower oil water contacts; for others
(B58 and B76) the entire sand is interpreted as wet by both
NIPINefteGaz and GCA. One of RSC’s recompletion candidates,
B78, is also logged wet across the J-I sand.” 676 (emphasis
provided)

533

In other words: Ryder Scott have made assumptions that are empirically disproved.
Their methodology with regard to the Borankol field is thus unreliable. For more
details see below Part IV, E.

534

Equally, Ryder Scott have also made clear methodological mistakes when assessing
the necessity for compression on the Tolkyn field. Despite claiming to have
conducted a well-by-well analysis for the Tolkyn field, Ryder Scott completely
failed to pick up on the trend of decline in floating wellhead pressure that was
already clearly visible as of their valuation date of 14 October 2008. For more
details see below Part IV, F.

III.

Claimants and Ryder Scott sought to mislead the Tribunal on the work
done by GCA

535

At the Hearing on Quantum, Claimants and their experts Ryder Scott made several
brazen and untenable accusations concerning the work of GCA. In particular, they
alleged that GCA did not perform an independent analysis of the oil and gas fields in
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GCA Third Expert Report, para. 45.
See below Part IV, E.
GCA Third Expert Report, para. 52.
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question. Claimants based this allegation on the supposed lack of supporting
documents and supporting methodological data provided with the GCA reports.677
536

This brazen accusation is clearly belied by GCA’s reports, the documents GCA
provided with their reports and GCA’s testimony at the Hearing on Quantum. GCA
prepared reports with detailed reasoning and provided detailed supporting materials
for them. In so doing, GCA oftentimes outdid Ryder Scott as well as FTI in
thoroughly evaluating the various geological, petroleum engineering and reservoir
engineering issues in this case.

537

Claimants’ and Ryder Scott’s untenable accusations reflect badly on their own
credibility. That is because Claimants and Ryder Scott could have noticed these facts
themselves by a simple review of GCA’s reports and supporting documents.
However, Claimants and Ryder Scott either never made the effort to look at the work
done and the working documents provided by GCA or Claimants and Ryder Scott
chose to intentionally lie to the Tribunal.

1.

Claimants and Ryder Scott falsely allege that GCA did not conduct a thorough
and independent analysis

538

At the Hearing on Quantum, both Claimants themselves as well as their experts
Ryder Scott blatantly misstated the facts when they alleged that GCA had not shared
any of the methodology and working documents underlying their findings.

539

In their opening presentation, Claimants suggested that the GCA Reports “contain
scant descriptions of their actual methodology; summary tables at the end of these
reports that states reserves and resource conclusions with none of the underlying
methodological data from which the conclusions were derived.”678

540

Ryder Scott, in their direct examination and upon questions by their own counsel,
made the same spectacurlarly incorrect assertions regarding the completeness of
GCA’s supporting documents and the independence of GCA’s expert findings.
“Q. You mention that you did, of course, review GCA's reports.
Could you discern from those reports whether GCA did any
independent geological, petrophysical or seismic analysis?”

677
678

Claimants’ Opening Presentation, Hearing on Quantum, Transcript Day 1, p.77, line 23 - p.78, line 3.
Claimants’ Opening Presentation, Hearing on Quantum, Transcript Day 1, p.77, line 23 - p.78, line 3.
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“A. (By MR NOWICKI) I saw nothing in any of the GCA reports
that led me to believe that they did any of that work.”679
541

Basically, Ryder Scott’s allegation at this point was that GCA either came up with
its numbers out of thin air or by using pre-existing data instead of arriving at those
numbers after a detailed review and evaluation of the information at hand. These
clearly incorrect statements directly undermine Claimants’ and Ryder Scott’s
credibility.

2.

GCA conducted a thorough and independent analysis based on the appropriate
methodology and provided supporting documents

542

That is because a simple review of GCA’s reports and supporting documents would
have shown that GCA conducted a thorough evaluation based on the appropriate
methodology and that they shared their methodology as well as working documents
with Claimants.

543

To begin with, GCA prepared detailed geological assessments of the various leads,
prospects, discoveries and reserves. For example, GCA provided sheets which
clearly set out the various factors GCA took into account when determining the
geological chance of success (GCoS) of the leads and prospects of the Contract 302
Area. GCA thus clearly demonstrated that their GCoS estimates were based on a
thorough analysis of the geological characteristics of the region, of the probability of
vertical migration of hydrocarbons, of reservoir quality, of trap evaluation and of
seal effectiveness.680 It is noteworthy that Ryder Scott never provided such detailed
breakdown and instead simply put their GCoS estimates in their reports without any
justification.

544

Likewise, GCA provided detailed breakdowns of how they arrived at their estimates
for recoverable volumes of hydrocarbons, namely in the form of so-called Crystal
Ball Sheets. 681 These breakdowns showed clearly what factors GCA took into
account in preparing their estimates of recoverable volumes of hydrocarbons. 682
Again, Ryder Scott never provided such detailed breakdown. Instead, Ryder Scott
chose to provide some handdrawn maps of little supportive value.

679

Testimony of Mr. Nowicki of Ryder Scott, Hearing on Quantum, Transcript Day 3, p.112, lines 11-16.
For an example, see GCA’s Prospect Risk Assessment for the Tabyl West Prospect (Exhibit R-370). This sheet
was provided as a supporting document for GCA’s first report and has been reprovided as an exhibit for
convenience.
The name derives from the software Crystal Ball with which the sheets were prepared.
For an example, see GCA’s Crystal Ball Sheet for the Munaibay Triassic (Exhibit R-371). This sheet was provided
as a supporting document for GCA’s first report and has been reprovided as an exhibit for convenience.

680
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682
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545

Moreover, GCA also gave breakdowns for capex estimates. For example, the basis
for GCA’s cost estimate for the Tolkyn compression facility was clearly set out in a
table which was provided in support of GCA’s first report.683 As another example, a
detailed breakdown for the costs of exploration and development of the Munaibay
Oil Discovery was given.684 Had Claimants an their experts taken the time to look at
these documents, they should not have been able to brazenly allege that GCA had
not done any independent work.

546

Where GCA missed out on disclosing a few of its working documents, this
shortcoming, while unfortunate, certainly cannot support Claimants’ absurdly far
reaching contention that GCA did not conduct a thorough and independent analysis
of the issues at hand. In order to discern any doubts that the Tribunal may have in
that regard, GCA has re-provided with its Third Expert Report attached to this posthearing brief all working documents underlying their Supplemental Expert Report.685

IV.

Claimants were effectively their own expert for development schedules
and the costs of development

547

As will be shown below in more detail, Claimants have massively understated the
costs connected to the development of the Contract 302 Properties and have made
completely unsupportable assumptions about the timing of the development.686 In
doing so, Claimants have inflated their claim for the Contract 302 Properties
significantly.

548

Quite apart from the fact that Claimants’ costs and development schedule are
untenable as a matter of substance, 687 they are also non-credible since they are
opaque, illogical and were apparently largely prepared by Claimants themselves
rather than by Claimants’ experts who lack the necessary expertise in these matters.

683

684

685
686
687

GCA’s Wellhead Compressor Cost Estimate (Exhibit R-372). This sheet was provided as a supporting document
for GCA’s first report and has been reprovided as an exhibit for convenience. Mr. Wood of GCA also addressed his
considerations in preparing the cost estimate at the Hearing on Quantum, cf. Testimony of Mr. Wood of GCA,
Hearing on Quantum, Transcript Day 3, p.198, line 8 - p.199, line 12.
GCA Contingent Oil Field Cost Estimate (Exhibit R-373). This sheet was provided as a supporting document for
GCA’s first report and has been reprovided as an exhibit for convenience.
GCA Third Expert Report, para. 31.
See below Part IV, C.II.3.c and d.
See GCA Third Expert Report, paras. 205 et seqq.
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1.

Development schedule

549

In FTI’s First Expert Report, it is stated that the drilling schedules that formed the
basis of the valuation were provided by Ryder Scott.688 However, when presented
with the drilling schedules for the Contract 302 Properties contained in FTI’s expert
report, Ryder Scott

550

(d)

showed a complete lack of awareness of all major regulatory requirements for
getting a development started and had no idea how long it takes to get
necessary approvals; and

(e)

did not take full responsibility for these schedules but instead referred to their
discussions with Claimants.

This comes as no surprise since Mr. Latham and Mr. Nowicki of Ryder Scott have
stated at no point that they are experts on the scheduling of developments or that
they have ever advised oil and gas companies on such matters. In their reports, they
simply referred to their “experience in the estimation and evaluation of petroleum
reserves” 689 but not to any experience on the timing of developments. This is
specific expertise that requires knowledge about the typical time necessary for
getting approvals, design, construction, commissioning, etc. It does not come
automatically by dealing with reserves estimation.

551

The following exchange illustrates Ryder Scott’s lack of experience on these matters
– and how Ryder Scott solved this problem by simply relying on Claimants’
estimates:
“Q. Are you aware of how long the application process to drill
such a well takes in Kazakhstan?
A. (By MR LATHAM) I've heard testimony about it during this
hearing, as I recall.
Q. And this is the only source of information that you have?
A. (By MR LATHAM) Yes.
Q. Are you aware of how long it usually takes in Kazakhstan to
produce a field development plan?
A. (By MR LATHAM) No.

688
689

FTI Consulting Expert Report, para. 15.7.
Ryder Scott Expert Report, Exhibits No. 2 and No. 3.
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Q. Are you aware of how long it may take to get all the necessary
approvals to actually start the development?
A. (By MR LATHAM) No.
Q. Is it your testimony that you didn't take any of this into account
in your projected start date for the production?
A. (By MR LATHAM) In our discussions with the claimant, the
schedules and their intentions were primarily what we discussed.
We didn't do this -- perhaps the word is "in a vacuum". But were
we looking at the statutory requirement requiring a certain amount
of time in order to be approved? No.”690 (emphasis provided)
552

Rather than providing a thorough analysis, for which they lacked the competence
anyway, Ryder Scott thus simply collected Claimants’ “intentions”, turned these into
a development schedule and gave them an appearance of legitimacy by presenting
them as their own expert findings. In point of fact, Ryder Scott’s schedule is nothing
but what Claimants themselves want to make the Tribunal believe so as to inflate
their damage claim. It should be clear from the spectacular delays that occurred
when Claimants tried to construct their LPG Plant that Claimants cannot be believed
when it comes to the scheduling of a development.

553

On a side note, it should be mentioned that unlike Ryder Scott, GCA has the
necessary experience to prepare reliable development schedules (and cost estimates):
“Q. […] Mr Wood, could you please also introduce very briefly
your background and your experience, your current position?
A. (By MR WOOD) My name is Mike Wood. I'm a field
development planning and cost estimating engineer. I've been
doing this for about 35 years in the industry, working for
contractors, consultants, and for periods with BP, Shell, Statoil.
For the last ten years I have been working with Gaffney Cline,
where I am now the technical director for field development
planning.
In that period my work typically involves doing or auditing field
development plans and cost estimates as part of our reserves work;
or in valuing a field for acquisition or for project finance, where I

690

Testimony of Mr. Latham of Ryder Scott, Hearing on Quantum, Transcript Day 3, p.159, line 12 - p.160, line 8.
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contributed to the necessary development plans and costs and
economics to bring a field into production. […]
In the last few years, although I work pretty much internationally, I
have worked for an international operator on design studies for the
Kashagan field. I did a project for an international banking
consortium valuing Kashagan for project finance. I advised KMG
on their acquisition of 10% of Karachganak. So I have a pretty
thorough knowledge of developments and costs in Kazakhstan but
throughout the Caspian region.”691
2.

Costs

554

Claimants’ cost estimates for the Contract 302 Area are equally flawed. Regarding
these cost estimates, FTI themselves formally assumed responsibility.692 Yet, they
too lack the necessary competence to provide such estimates. The drilling costs
applied by FTI are incoherent and disproven by empirical data and their non-drilling
costs are completely unexplained and opaque.

a)

Drilling capital expenditure

555

FTI’s cost estimates for the drilling of wells are remarkably illogical. In fact, they
are so illogical that FTI have empirically disproved correctness of these estimates
themselves.

556

In their First Expert Report, FTI state that
“Essentially, the deeper the well, the more expensive it will be to
drill. Although the Claimants have historical costs for depths
ranging from approximately 2,450 to 4,200 meters, the cost to drill
deeper does not linearly increase with increasing depth. With
increasing depth, the operator faces not only additional drilling
costs but also increasing pressure. The pressure in the deeper parts
make drilling more complicated and puts operations at a higher
risk.”693

691
692

693

Testimony of Mr. Wood of GCA, Hearing on Quantum, Transcript Day 3, p.193, line 2 - p.194, line 9.
FTI Consulting Expert Report, paras. 15.8 et seqq. Cf. also Testimony of Mr. Rosen of FTI, Hearing on Quantum,
Transcript Day 4, p.71, lines 2-4.
FTI Consulting Expert Report, para. 15.10.
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557

When questioned on this at the Hearing on Quantum, Mr. Rosen agreed that
basically, this means that the deeper an operator drills, the higher the costs per meter
will be:
“Q. So is it right to say that if you have a deeper well, and let's call
it simply costs per metre, in that case the deeper you go, the more
the cost per metre increases?
A. Yes, that's a fair statement.”694

558

However, FTI’s actual well cost estimate actually shows a decrease of well costs.
GCA have calculated the extent of this decrease. The following table clearly shows
that FTI’s assumptions are illogical:695
Depth m
3,700
4,100
4,700
6,000
8,000
10,000

559

FTI Cost per Well
(in USD million)
5.5
6.5
8.0
16.5
18.0
20.0

Resulting Cost per Metre
(in USD thousand)
1,486
1,585
1,702
2,750
2,250
2,000

As GCA note:
“This demonstrates a grossly understated cost provision for the
deeper wells in FTI’s valuation.”696

560

Curiously, in their Supplemental Expert Report, FTI themselves have empirically
disproved their well cost estimate. For this report, FTI conducted an estimated
market value analysis for the Munaibay discovery. In the course of this analysis, FTI
also scrutinised the historical well costs of the Munaibay-1 exploration well.697 The
Munaibay-1 well had reached 4,700m698 and should thus have cost USD 10 million
according to FTI’s schedule.699 Yet, as FTI themselves found, the actual historical

694
695
696
697
698
699

Testimony of Mr. Rosen of FTI, Hearing on Quantum, Transcript Day 4, p.80, lines 18-22.
Numbers taken from GCA Third Expert Report, para. 201, Table 6.12.
GCA Third Expert Report, para. 201.
FTI Consulting Supplemental Report, Appendix I, para. 1.8.
Tristan Oil Ltd., Annual Report For the Year Ended December 31, 2008, p.4 (Exhibit R-37.5)
FTI estimate that a development well to a depth of 4,700m would cost USD 8 million and further estimate that an
exploration well costs 25% more than a development well, cf. . This leads to a cost estimate of USD 10 million for
an exploration well to a depth of 4,700m.
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costs had been USD 18 million.700 This clearly disproves the correctness of FTI’s
estimates. Nonetheless, FTI simply ignored this finding and left its Contract 302
drilling cost schedule unchanged.701
561

FTI’s willingness to ignore its own findings in order to uphold its completely
illogical drilling costs estimate speaks volumes about the reliability and seriousness
of FTI as an expert.

b)

Non-drilling capital expenditure

562

Moreover, FTI’s non-drilling cost estimate is completely incomprehensible. FTI
have failed to provide any explanation as to the infrastructure they considered
necessary for the development of the Contract 302 Area. This means they have not
only failed to state the abstract costs they assumed necessary for infrastructure, they
have also failed to state which infrastructure (pipelines, facilities, etc.) they
considered necessary in the first place. There was a quite memorable exchange at the
Hearing on Quantum dealing with FTI’s failure:
“Q. Isn't it a fact that nowhere in this report you provided
considerations for the capex for other infrastructure?
A. They are certainly in the schedules.
Q. Can you point us to the schedule?
A. Certainly.
Q. Can you tell us which schedule you are looking at?
A. Exhibit H, which starts on page 29 of the exhibits.
Q. Is there a breakdown between drilling and non-drilling capex?
A. I am just looking for where that is. You'll have to forgive me a
few minutes while I try to find all this.
Q. Sure. I can point you to Exhibit J, just to accelerate this. There
you will find the drilling capex. And since we are short of time, I
can also tell you that the non-drilling capex is nowhere to be found
in the report.

700

701

Historical Munaibay Capex, provided as document no. 12 in the Scope of Review of FTI’s Supplemental Expert
Report (Exhibit R-394).
Cf. provisions for capex in the FTI’s DCF analyses to their Expert Report (Exhibit H) and Supplemental Expert
Report (Exhibit 4).
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A. What you pointed to in J is historical. It's just a schedule.
Q. Yes. It's where we can find some drilling capex. (Pause)
A. In the schedule it has numbers of drill holes and the cost per
well, but it does not split out the infrastructure. But we can see
certainly in Exhibit H the capex exceeds the drilling capex. If I
have more time, I can try and find out, I can do some calculations
for you or find it in the schedules --“702
563

Later, the discussion turned specifically to costs for pipelines:
“Q. Did you provide for the costs of construction of such
pipelines?
A. I believe so.
Q. Can you point us where in the report?
A. As I just tried to do, I will take me some time to get through all
the schedules to point it out to you, and maybe during a break I can
do that. But I am certain that that was done.”703

564

After cross-examination, there were sufficient breaks before Mr. Rosen was recalled for witness conferencing. Nonetheless, he chose not to clarify the matter on
that occasion. The reason is quite simply that FTI has provided no explanation or
breakdown of non-drilling capex for the whole Contract 302 Area in any of its
report.

565

Interestingly, Mr. Rosen seemed to have no basic understanding of what was
necessary to assess the costs of infrastructure. Regarding the issue of H2S, which is a
significant cost factor with regard to the “Interoil Reef”,704 Mr. Rosen simply stated
that the necessity for specific treatment facilities was a “technical question” outside
of his competence.705 FTI thus had not made any assessment of the necessity for
specific facilities at all – which begs the question: who made that assessment? It can
only have been Claimants themselves. Apparently, FTI, as Ryder Scott did with
regard to scheduling, simply took over assumptions by Claimants, without making

702

Testimony of Mr. Rosen of FTI, Hearing on Quantum, Transcript Day 4, p.71, line 20 - p.72, line 19.
Testimony of Mr. Rosen of FTI, Hearing on Quantum, Transcript Day 4, p.73, lines 15-22.
See below Part IV, C.II.3.c.
Testimony of Mr. Rosen of FTI, Hearing on Quantum, Transcript Day 4, p.76, lines 10-12.

703
704
705

161

transparent these assumptions or the fact that they had been taken over. This
fundamentally undermines FTI’s cost assessment.

V.

FTI’s improper disregard for risk

566

In its previous submissions, the Republic has already pointed out that what FTI have
called the “prospective” valuation approach is no appropriate valuation method for
this arbitration because the approach is based on a complete disregard of risk.706
“Prospective” values are in no way descriptive of what real investors in an open
market would pay for an asset and should thus play no role for valuation purposes in
an investment arbitration. FTI’s and Claimants’ use of these unrisked “values” are
simply designed to impress the Tribunal with high figures and to set a high “anchor”
– just as if FTI and Claimants were negotiating on a bazaar.

567

At the Hearing on Quantum, Mr. Rosen of FTI tried to give their “prospective”
valuation approach some sort of credibility by referring to definitions by the
Uniform Standards of Professional Appraisal Practice (USPAP).707 However, while
indeed USPAP uses the term, it does so in the context of Real Property and Personal
Property. 708 There is thus no basis to apply it in the context of an oil and gas
development.

568

Moreover, as Deloitte have shown, the definition of “prospective value” by USPAP
does not support the complete disregard of risk suggested by FTI. 709 USPAP
specifically requires that “when prospective value opinions are required with regard
to proposed improvements to real property […] Evidence that proposed
improvements can be completed by the effective date of the appraisal is
important.”710 Applying this statement mutatis mutandis to the oil and gas industry,
“there would need to be evidence that the hydrocarbons reserves exist to 100%
which is not the case, given the low geological chance of success of the Interoil
Reef.”711

569

USPAP’s definition thus is in no way supportive of the unrecognised valuation
approach taken by FTI.
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Respondent’s Opening Presentation, Hearing on Quantum, Transcript Day 1, p.133, line 9 - p.137, line 6.
Testimony of Mr. Rosen of FTI, Hearing on Quantum, Transcript Day 4, p.48, line 8 - p.49, line 2.
Deloitte & Touche Supplemental Expert Report, para. 229.
Deloitte & Touche Supplemental Expert Report, paras. 229 et seq.
Deloitte & Touche Supplemental Expert Report, para. 230.
Deloitte & Touche Supplemental Expert Report, para. 230.
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VI.

FTI’s analysis is methodologically flawed

570

In the following, the Republic will present a selection of the most obvious and
stunning methodological flaws in FTI’s valuation analysis. The number and severity
of FTI’s mistakes and the extent to which these mistakes have led to an
overstatement of FTI’s valuation results fully undermines the reliability of FTI’s
findings.

1.

FTI incorrectly mixed the nominal and the real terms approach

571

In their expert report of November 2012, Deloitte pointed out that in their first and
second expert reports, FTI had incorrectly mixed the real and the nominal valuation
approaches.712 Basically, this means that as part of their valuation, FTI had applied
inflation twice to some revenues, once when using the prices of futures for the
revenue projection and a second time when subtracting the inflation rate from the
nominal discount rate. Logically, as revenues increase disproportionately, this leads
to an overstatement of cash-flows and thus to an overstatement of value.

572

FTI had to concede this severe and obvious methodological mistake and as a result,
had to correct their overall value estimate by a stunning USD 379 million.713

2.

FTI arbitrarily reduced its inflation rate assumptions to inflate asset values

573

Stunningly, FTI, when correcting their mistake, decided to apply a different inflation
rate assumption than in their two earlier reports. Instead of a 2.82% rate, FTI now
suddenly used a rate of 1.61%.714 The only “explanation” that FTI offered for its
decision was that it considered this inflation rate, which is based on an inflation
index used by the US Federal Reserve, “more appropriate”.715 Using the decreased
inflation rates leads to lower cost projections (in nominal terms)

574

Obviously, simply stating that their new rate is “more appropriate” than the one they
had used in their two prior reports provides no explanation but rather shows that FTI
arbitrarily changed the parameters of their valuation. Moreover, from a substantive
point of view, FTI’s change is untenable. As Deloitte comment:

712

Deloitte & Touche Expert Report, paras. 121 et seqq.
FTI Update Memo dated 25 January 2013, para. 14. Specifically, FTI had to correct their “prospective” valuation
of the Contract 302 Properties by USD 239 million, their “prospective” valuation of the LPG Plant by
USD 79 million, their valuation of the Tolkyn field by USD 32 million and their valuation of the Borankol field by
USD 29 million.
FTI Update Memo dated 25 January 2013, paras. 8 et seq.
FTI Update Memo dated 25 January 2013, para. 8.
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“In our view, assuming cost increases of mere 1.61% p.a. does not
reflect appropriately the future cost increases of oil and gas
extraction businesses in Kazakhstan as many production input
factors and costs of personnel are more linked to local inflation
than to US inflation.”716
575

It appears that the sole purpose of FTI’s change of inflation rate was to limit the
impact of the correction they had to make because of Deloitte’s observation. Such
tricks fundamentally undermine the credibility of FTI as allegedly independent
experts.

3.

FTI add almost USD 50 million to Claimants’ claim by way of arbitrary
rounding

576

FTI’s arbitrary change of inflation rate was however not the only step that FTI took
to reduce the impact of the correction they had to make. At the same time, FTI also
used arbitrary rounding of their discount rate to add USD 49.3 million to Claimants’
claim.717

577

As Deloitte have analysed, based on the parameters applied by FTI, they should
normally have used a weighted average cost of capital (WACC) and thus a discount
rate of 14.41%.718 Instead, FTI arbitrarily rounded down their WACC to 14%. By
their arbitrary rounding FTI were able to apply lower discount rates for their DCF
analysis, thus inflating the asset values calculated. Deloitte comment on this in no
uncertain terms:
“[…] rounding of the complete WACC and to the next full
percentage is not in line with good valuation practice.”719

4.

FTI make several calculation mistakes and end up at a 63.8% overstatement of
their estimated market value for the Munaibay oil discovery

578

FTI’s calculation for the Munaibay oil discovery is a particularly stunning collection
of methodological mistakes.720 All at once, FTI
(a)

716
717
718
719
720

applied inconsistent variable costs of goods sold assumptions;

Deloitte & Touche Supplemental Expert Report, para. 91.
Deloitte & Touche Supplemental Expert Report, paras. 92 et seqq.
Deloitte & Touche Supplemental Expert Report, para. 93, Table 2.
Deloitte & Touche Supplemental Expert Report, para. 94.
Deloitte & Touche Supplemental Expert Report, paras. 105.
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(b)

applied inconsistent variable distribution costs assumptions;

(c)

applied clearly understated administration costs;721 and

(d)

used the arbitrarily rounded discount rate of 14%.722

579

As a result, FTI inflated their calculation for the Munaibay oil discovery by
USD 37.7 million or 63.8%. 723 Notably, the discovery is in fact worthless in any
event.724

5.

Further methodological mistakes

580

Deloitte have identified two further methodological mistakes by FTI which shall be
presented in condensed fashion in the following:
(a)

FTI used the same discount rate for their “prospective” valuation of the LPG
Plant as for their other valuations. This is incorrect as FTI have applied
different tax rates to the LPG Plant. They have thus understated the applicable
discount rate by approx. 1% and overstated the “prospective” value by
USD 20.3 million.725

(b)

FTI underestimated the variable distribution costs for KPM, thus overstating
its value by a further USD 3.3 million.726

6.

FTI assumed incorrect administration costs with regard to the
Contract 302 Development

581

At the Hearing on Quantum, Mr. Rosen of FTI had to concede under crossexamination that FTI had applied incorrectly low administration costs for the
Contract 302 Area.727 Specifically, FTI had made the as such reasonable assumption
that as long as Tolkyn and the Contract 302 Area operate alongside each other, the
administration of both fields can be conducted in a joint fashion so as to save costs.
For this reason, FTI had applied only half the administration costs of Tolkyn in the
DCF analysis of the Contract 302 Area. However, FTI failed to apply the full

721
722
723
724
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For details on this mistake see below Part IV, A.VIII.6.
See above Part IV, A.VIII.2.
Deloitte & Touche Supplemental Expert Report, para. 117 et seq.
See below Part IV, C.III.
Deloitte & Touche Supplemental Expert Report, paras. 96 et seq.
Deloitte & Touche Supplemental Expert Report, paras. 98 et seqq.
Testimony of Mr. Rosen of FTI, Hearing on Quantum, Transcript Day 4, p.86, line 17 - p.90, line 20.
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administration costs once Tolkyn stopped production in 2018. Thus, FTI further
inflated the value of the Contract 302 Area.
7.

FTI based its valuation on an unsigned draft contract which they interpreted
against its wording

582

FTI’s whole case on gas pricing is supported only by the blissful disregard of reality.

583

In their two expert reports, FTI alleged that the undated 2008 Agreement – the
pricing formula of which they purport to apply – was
“signed by representatives of all three parties.”728

584

It was one of the many mistakes Mr. Rosen had to concede during cross-examination
that this draft Agreement was indeed not signed by all three parties.729

585

Moreover, as will be demonstrated in detail below, 730 FTI apply the Tripartite
Agreement to gas which is not produced from Tolkyn but allegedly from the
Contract No. 302 properties However, the Tripartite Agreement itself makes it very
clear that it does not just deal with any gas produced by TNG. It only deals with gas
from Tolkyn. In the definitions at the beginning of the agreement, the “well site” is
defined to be the well site Tolkyn in the Beineu area. Section 3.1 of the undated
2008 Agreement to which Mr. Rosen referred, specifies:
“The distribution between the Consumer and the Exporter of the
total gas volume produced by the Supplier specified in the clause
3.1. of this Agreement shall be based on a forecast of gas
extraction on the well site existing at the time of signature of this
Agreement.” (emphasis added)

586

Section 2.3 of the Agreement makes it even more obvious that the Agreement only
deals with gas from Tolkyn:
“In case the exploitation of the well site is completed before the
time specified in the clause 2.2. of this Agreement, this Agreement
shall be terminated along with the completion of the exploitation of
the well site.”

728
729
730

FTI Consulting Expert Report, para. 5.28.
Testimony of Mr. Rosen of FTI, Hearing on Quantum, Transcript Day 4, p.103, lines 10-22.
See below Part IV, B.II.3.b.
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587

Thus, FTI’s whole gas pricing case is based on the patently incorrect interpretation
of an unsigned draft agreement.

8.

Comparable companies and comparable transactions analyses

588

FTI tried to corroborate their DCF valuation of the Borankol and Tolkyn fields by
conducting comparable companies and comparable transactions analyses. 731 Such
analyses are based on the assumption that there is a certain relationship between the
2P reserves of an oil and gas producing company and its enterprise value that can
expressed in a so-called “multiple”. By determining the multiples of as many
comparable companies and transactions as possible, it is possible to find a median
multiple that can be applied to the company that is to be valued. Importantly, it is
decisive that companies and transactions chosen are as comparable as possible.732

589

As Deloitte have shown, FTI’s comparable companies and comparable transactions
analyses are fundamentally flawed because
(a)

FTI used transactions which closed considerably prior to the financial crisis of
Autumn 2008 without adjusting for the effects of the crisis – despite the fact
that as of Claimants’ valuation date, the crisis was having massive effects on
the markets and any transaction;733

(b)

FTI included uncomparable companies in their analysis 734 and failed to
include a company that actually was comparable.735

590

Applying proper comparable companies and comparable transactions analyses as of
Claimants’ valuation date, the DCF results of FTI are not supported at all.736 For
more details see below Part IV, H.I and H.II.

9.

“Implied Market Value of Debt”

591

FTI have also advanced a non-recognised737 valuation “method” based on the price
of the Tristan notes as of their valuation date.738 FTI have referred to this as the
“Implied Enterprise Value Based on Market Value of Debt”. This “method” is

731
732
733
734
735
736
737
738

FTI Consulting Expert Report, paras. 14.1 et seqq.
For a more detailed explanation of these methods, see below Part IV, H.I. and H.II.
Deloitte & Touche Supplemental Expert Report, paras. 160 et seqq.
Deloitte & Touche Supplemental Expert Report, paras. 130 et seqq.
Deloitte & Touche Supplemental Expert Report, paras. 138 et seqq.
Deloitte & Touche Supplemental Expert Report, paras. 145, 180.
Deloitte & Touche Supplemental Expert Report, para. 185.
FTI Consulting Expert Report, paras. 14.19 et seqq.
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completely unreliable as it is based on a non-existant cause-effect-relationship.739
For more details see below Part IV, H.III.

739

Deloitte & Touche Supplemental Expert Report, paras. 186 et seqq.
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B.

Claimants’ valuations are inflated for wrong assumptions
regarding achievable gas prices

592

Claimants grossly inflate their valuation of Tolkyn, Borankol and any “prospective
value” they attribute to the Contract No. 302 properties by making wrong
assumptions regarding gas prices. Claimants’ completely disregard Claimants’
existing contracts and the fact that Claimants had never exported gas themselves.
They rather choose to incorrectly assume export of their gas along the lines of an
undated agreement that was not signed by all parties involved. They are even bold
enough to apply this Agreement to the excessive volumes of gas which Claimants’
allegedly hoped to produce from the Interoil Reef even though the Tripartite
Agreement merely covers gas from Tolkyn.

593

In retrospect, it becomes clearer why FTI may have chosen to take such an
adventurous path: When FTI first looked at the Undated 2008 Agreement, they
apparently did not check the signature page and simply assumed that it had been
“signed by respresentatives of all parties”740 as they explicitly state. Later, they may
have noticed that this was not the case, however they did not dare to back down and
therefore maintained the saga of gas export.

594

However, failing to notice a missing signature was not FTI’s only mistake. Eagerly
assuming that export would have been possible for TNG, they - contrary to the
wording of the Tripartite Agreements and without any further justification - also
chose to assume export for gas Claimants hoped to find in the Contract No. 302 area.

595

In order to make the best of their assumption of export, FTI then either sought to
inflate the export price to be applied or simply did not take the effort to doublecheck the central piece of “evidence” they relied upon, a scholarly article that does
not cite any sources. They therefore applied a price that is proven to be wrong by the
financial statements of Gazprom.

596

This is essentially how FTI and Claimants arrive at their “value” of the Tolkyn field.

740

FTI Consulting Expert Report, para. 2.5.
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I.

Export of Claimants’ gas could not be expected as of 21 July 2010

597

The Republic demonstrated that in the summer of 2010 export of Claimants’ gas
could not be expected. Any vague hopes TNG claims to have had that KazAzot
would sign the Tripartite Agreement or that the conditions under the Tripartite
Agreement may be met certainly proved to be wrong by July 2010. Claimants have
not refuted this.

II.

Export of Claimants’ gas could not be expected as of 14 October 2008

598

As at Claimants’ chosen valuation date, export of Claimants’ gas could not be
expected either. As at 14 October, TNG sold the vast majority of their gas to
Kemikal. They did not export gas and they had not sold their gas to either Gazprom,
MoldovaGaz or any other buyer outside of Kazakhstan ever since they started
producing gas in the year 2003. Instead of respecting existing contracts and
accepting TNG’s history of domestic sales, Claimants assume export of their gas.
They do not even only do so for Tolkyn gas but also for the much hoped for gas
from the Contract 302 properties.

1.

Claimants’ assumption of gas export is owed to a gross misunderstanding of
their subsoil use contracts

599

The cornerstone of Claimants’ argumentation is that their subsoil use contract
conveyed the right to export gas and that therefore they could expect to be exporting
gas. However, this cornerstone easily breaks away. A right to export only means that
the Republic could not prevent them from exporting gas, it did not mean that the
Republic would find a buyer for their gas.

600

It is undisputed that under TNG’s contract No. 210 and KPM’s contract No. 305
both companies had the right to export the hydrocarbons produced by them.
However, the source of Claimants’ ill-founded claim appears to be that Mr. Stati
understood this provision to mean that export of gas was guaranteed to him:
“When you decided to invest in Kazakhstan, did you expect your
companies to be exporting gas?
A. When we sign contracts, we do read them, and the contract says
clearly that the ministry should assist in exporting the entire
volume of the gas, and then -- well, the rest is, of course, your
interpretation. But I am reading the documents themselves.

170

Q. Can I ask again: did you expect your companies to be
exporting gas when you decided to invest in Kazakhstan?
A. 100%. This was guaranteed to us.”741
601

In summary, Mr. Stati claimed that according to the contract, the Ministry - he
probably meant the MEMR - was obliged to assist TNG and KPM in exporting their
entire volume of gas and that the Republic thus “guaranteed” the export of gas. None
of this is supported by the contracts.

602

There are essentially two options. Either Mr. Stati did not actually read the contracts.

603

Contract No. 210 for example in Section 6.1.12 simply stipulates that “The
contractor has the right to (…) [e]xport its share of Hydrocarbons at any time and
with any regularity.”742 (emphasis added). Under section 6.3 the contract then enlists
what the competent body is obliged to do and there is no reference to any assistance
in exporting gas.

604

Contract No. 305 states in section 7.1.17 that “[t]he contractor has the right (…) [t]o
dispose of Hydrocarbons either in part or in full on the territory of the Republic of
Kazakhstan or outside it”. Again in section 7.3 which deals with obligations of the
competent body, there is no mention of any assistance in exporting gas.

605

The second option would be that Mr. Stati misunderstood the contract to mean that if
he had a right to export that this automatically meant that the Republic was obliged
to assist in exporting or that the Republic guaranteed export.

606

This might not be surprising since
“(…) Mr. Stati was a novice in the oil and gas industry. Borankol,
Tolkyn and the 302 contract were the first oil and gas exploitation
and exploration projects that Ascom purchased or managed. His
experience in Turkmenistan had been limited to repairing oil rigs
and expanding production from aging oil fields, a very different
experience from the kind of project responsibility undertaken in
Kazakhstan.”743

741
742
743

Testimony of Mr. Stati, Hearing on Quantum, Transcript Day 2, p.96, lines 10-19.
Contract 210 dated 12 August 1998 (Exhibit C-52).
Third Expert Report of Professor Olcott, para. 10.
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607

However, if this had been Mr. Stati’s reading, one would have expected his advisors
and lawyers to inform him at the time of his alleged investment that nowhere in the
subsoil use contracts was export guaranteed.

608

In any case, it remains doubtful how even a person with no experience in gas
production and no prior research into the Kazakh gas market whatsoever could
interpret the provisions of contracts No. 210 and No. 305 to mean that Claimants did
not only have the right to export gas but were also entitled to the state’s assistance to
export gas.

609

The state, for example by handing a driver’s licence to someone who has passed the
driver’s test conveys the right to drive a car. However, this does not mean that the
state simultaneously intends to oblige itself to provide a car to this person so that he
can actually exercise this right. If Mr. Stati entered Kazakhstan thinking that he
could just start producing gas and that the state would then find ways for him to
export this gas, he was quite frankly hallucinating. Mr. Stati was certainly entitled to
equitable treatment. Preferential treatment was never offered or even guaranteed to
him.

610

Professor Olcott highlighted in the Hearing on Quantum how the provisions on
export in the subsoil use contracts have to be interpreted:
“A. My assumption was that they had to permit them and they
couldn't pay them in a discriminatory fashion. But again, I mean,
here the question is gas: that you have to have a buyer on the other
end and a way to transport gas. And this is the challenge of
exporting gas anywhere in Central Asia: you can't get a buyer until
you can guarantee transit. And the challenge here was not
accessing Kazakhstan's piece of the Central Asian pipeline, the
CAC pipeline as they call it; the challenge was getting gas across
the Russian Federation. And this does not speak -- the Russian
Federation is not a party to this contract; Gazprom is not a party
to this contract. This is the reality of selling gas. That was why I
wrote that this provision in and of itself does not guarantee export
sale of gas; you have to be able to transport gas.”744 (emphasis
added)

611

With reference to Mr. Stati’s and Mr. Lungu’s testimony of what they understood
their “right to export” to be, Professor Olcott added:

744

Testimony of Professor Olcott, Hearing on Quantum, Transcript Day 3, p.47, line 25 - p.48, line 16.
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“There is nothing in the subsoil license contracts requiring the
Kazakh government to purchase the gas, let alone specific
quantities of gas, which is what Mr. Lungu and Mr. Stati seem to
have understood the “right” of export to entail.
What this “right” meant was that the Kazakh government could not
bar the sale of Tolkyn gas to someone who wished to export it.”745
612

However, apparently for Mr. Stati it did not suffice to be treated like every other
subsoil user; he demanded special treatment. When he was not afforded such a
special treatment Mr. Stati immediately saw problems and persecution:
“A. Well, in fact we had certain problems over a certain period of
time in Kazakhstan. We started gas production in 2003, and that's
where problems emerged because practically our contract gives us
the right for 100% export of gas, and we never managed to get to
actually exporting. KazRosGaz and Gazprom were creating
problems.”746 (emphasis added)

613

And Mr. Stati made clear that he considered this to be the ”the origin of the
persecutions, of harassment of [his] company”747. However, this is not the statement
of an investor who has been treated unfairly, it is the statement of an investor who
was treated equitably but apparently felt insulted not be accorded preferential
treatment. Yet, the ECT does not serve to make good for the violation of personal
pride.

614

Looking at the prices that TNG actually received from KazRosGaz and comparing
them with prices paid by Gazprom TNG had no reason whatsoever to complain
about the price it received from KazRosGaz.

615

With regard to Mr. Stati’s complaint that allegedly persecutions started with
KazRosGaz’s behaviour in 2003 Professor Olcott emphasises:
“In fact the price eventually agreed on by Tolkynneftegaz and
KazRosGaz was a competitive one. According to contract No.
KRG-1KG-03 from 24 May 2003 (…) Tolkynneftegaz was paid
3470.70 tenge (…) at a time when Gazprom was paying
KazRosGaz $30 for 1000 cm. The contract set the exchange rate

745
746
747

Third Expert Report of Professor Olcott, paras. 16 et seq.
Testimony of Mr. Stati, Hearing on Jurisdiction and Liability, Transcript Day 2, p.8, lines 11-17.
Testimony of Mr. Stati, Hearing on Jurisdiction and Liability, Transcript Day 2, p.9, lines 8-9.
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(based on the National Bank of Kazakhstan) at 150.90, translating
to a price of $23 per 1,000 cm and the total volume was 350
million cubic meters.”748
616

It is also surprising that Mr. Stati alleged under direct examination at the Hearing on
Jurisdiction that
“(…) the first problem emerged in 2003, when we were directly
warned by KazRosGaz that until the field was exhausted, we should
sell gas at the rate of $11.”749

617

There is no indication why KazRosGaz would first make such a demand to sell at
USD 11 per 1000 cm but then agree to prices that were more than double this
amount.

618

Mr. Stati’s allegation of certain problems starting in 2003 also strangely conflicts
with the following statement he made a few months later in the Hearing on
Quantum:
“We worked in Kazakhstan, we had been working for over ten
years and we had no problems and no complaints from the
Kazakhstan Government.”750 (emphasis added)

2.

The so called Tripartite Agreements are no valid ground to assume export

619

Essentially, Claimants’ allegation that as at their valuation date, export of their gas
could be expected solely rests on the so called Tripartite Agreements which were
drafted in connection with the once planned construction of a fertiliser plant. The
Republic has demonstrated in every detail that these two agreements, both of which
never came into effect, could not give rise to such expectations. Still Claimants’ in
the Hearing on Quantum held on to the Tripartite Agreements like a shipwrecked
man would hold on to the last piece of wood. However, the Hearing on Quantum
could not correct any of the flaws in Claimants’ reliance on the Tripartite
Agreements. Instead, the Hearing further fortified that they cannot serve as a basis to
assume export prices.

748
749
750

Third Expert Report of Professor Olcott, para. 5.
Testimony of Mr. Stati, Hearing on Jurisdiction and Liability, Transcript Day 2, p.8, lines 20-22.
Testimony of Mr. Stati, Hearing on Quantum, Transcript Day 2, p.82, lines 7-9.
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a)

Both so called Tripartite Agreements were not signed by all parties

620

As demonstrated in the Republic’s Rejoinder on Quantum 751 and frankly by one
look at the signature pages, both Tripartite Agreements752 were not signed by all
three parties involved.

621

FTI’s allegation in their expert report that the Undated 2008 Agreement had been
“signed by representatives of all three parties”753 is nothing but wishful thinking.

622

Dr. Kim of Korean National Oil Company when explaining why his company did
not further pursue the acquisition of KPM and TNG made very clear that there have
to be existing gas sales agreements in place before even a market value can be
attributed to a gas field:
A. Again, let me explain why we did not proceed with this. The
assets in question were gasfields, and gasfields require a prior
sales agreement in place in order to establish any market value on
those assets. But there were no sales contracts with regard to these
assets in question, and it was impossible to formulate any kind of
market price or market value on that. And that was the prime
commercial reason, as I mentioned earlier, why we did not further
proceed with this deal.”754

b)

The Undated 2008 Agreement could never have come into force

623

The Republic has also demonstrated that the Undated 2008 Agreement could never
have come into force as it could not be expected that KazTransGas would become
the exclusive exporter of Kazakh gas.755

624

Under cross-examination, Mr. Rosen then claimed to have looked into the conditions
stipulated in section 2.2 of this undated 2008 Agreement:
“A. I looked at this agreement, I looked at the subsequent
agreement which was signed by I believe it was KMG and TNG -that might be right -- and also the discussion of it in the

751
752

753
754
755

Respondent’s Rejoinder on Quantum, paras. 276 et seqq.
Agreement between KazAzot, TNG, and KazTransGaz, undated (Exhibit C-302); see also complete translation of
Exhibit C-302 (Exhibit R-389); Agreement between TNG, KazMunaiGas, and KazAzot dated 17 November 2008
(Exhibit C-97); see also english translation of Exhibit C-97 (Exhibit R-393).
FTI Consulting Expert Report, para. 2.5.
Testimony of Mr. Kim, Hearing on Jurisdiction and Liability, Transcript Day 6, p.19, lines 4-11.
Respondent’s Rejoinder on Quantum, paras. 291 et seqq.
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confidential information memorandum. But I was certainly aware
of it, yes.
Q. Were you aware, for example, that it stipulates that
KazTransGas would have needed to become the exclusive exporter
of Kazakh gas for this agreement to come into force?
A. Yes.
Q. Did you look into the question whether KazTransGas became an
exclusive exporter of gas?
A. We know in the subsequent agreement it was not; it was
KMG.”756
625

Mr. Rosen is simply incorrect. Neither KazTransGas nor KMG became the exclusive
exporter of gas.

626

It is doubtful how a person who has no idea about the Kazakh gas market should be
in a position to assess whether an unsigned Tripartite Agreement should lead to the
expectation that TNG could be exporting gas.

c)

The 17 November 2008 Agreement is dated after Claimants’ valuation date

627

Under cross-examination Mr. Rosen claimed to have relied not only on the Undated
2008 Agreement but also on the 17 November 2008 Agreement.757 This Agreement
is dated more than one month after Claimants’ valuation date and neither of
Claimants’ witnesses indicated how far this 17 November Agreement could have
been expected as at 14 October 2008.

d)

It could not be expected that KazAzot would sign the 17 November 2008 Agreement

628

The Republic has also demonstrated that given the extremely high prices for gas
under the Tripartite Agreement and the dramatic decrease in prices for urea, the
economic crisis and the looming competition from a plant in Uzbekistan it could not
be expected that KazAzot would sign the 17 November Agreement.758

756
757
758

Testimony of Mr. Rosen of FTI, Hearing on Quantum, Transcript Day 4, p.105, line 15 - p.106, line 3.
Testimony of Mr. Rosen of FTI, Hearing on Quantum, Transcript Day 4, p.103, lines 15-18.
Respondent’s Rejoinder on Quantum, paras. 310 et seqq.
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629

Claimants’ witnesses stated nothing to suggest that KazAzot would have signed the
Agreement.759

e)

Mr. Stati made abundantly clear what weight to attribute to the Tripartite Agreement

630

In both Hearings, Mr. Stati made abundantly clear that he did not believe in the
viability of the KazAzot project and that a Tripartite Agreement that is only signed
by two parties has no value or indication whatsoever.

631

During the Hearing on Jurisdiction and Liability - apparently at a time when Mr.
Stati had not yet been informed that the KazAzot project formed the very
cornerstone of Claimants’ assumption of gas export - Mr. Stati made the following
statement regarding the KazAzot fertiliser plant and TNG’s role in this:
“The reason actually was that KazRosGaz could not reach the
world market alone; it had to share its revenues with Gazprom,
and we were confronted with the request that they should
themselves produce volumes, and then they were afraid to export
these volumes of gas. Practically speaking, this was the origin of
the persecutions, of harassment of my company. Because apart
from this, Mr Kulibayev had another very interesting project,
KazAzot, and on the base of it, together with the partners, they
planned to build up the biggest petrochemical plant in the free zone
of the city of Aktau, and that would cover 15% of the market of
mineral fertilisers. In this project the participants were Gutsereyev,
Kulibayev and Kusherbayev. They in fact kept hinting to us that we
might support this project and sign contracts. We formulated our
offers, but the prices that we offered did not satisfy them. And in
fact the plant was situated too far away from the transportation
route, and transportation expenses would be too great, and the
whole operation would be less economically viable.”760 (emphasis
added)

632

From October 2012 until January 2013, Mr. Stati apparently changed his assessment
of the viability of the KazAzot project in a 180 degree turn.

759

See for example Testimony of Mr. Lungu, Hearing on Quantum, Transcript Day 1, p.214, line 14 - p.215, line 1.
Testimony of Mr. Stati, Hearing on Jurisdiction and Liability, Transcript Day 2, p.9, lines 3-24.

760
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633

Here, Mr. Stati suddenly referred to the Tripartite Agreement, stating that it had been
signed on 17 November 2008, yet omitting that this agreement had never been
signed by KazAzot.761

634

Counsel for the Republic then referred Mr. Stati to the undated 2008 Agreement, the
tripartite agreement on which FTI purport to base their assumption of gas export and
export prices and the formula of which they apply for their valuation of Borankol,
Tolkyn and Contract 302 properties.762 The Republic has highlighted that contrary to
FTI’s allegations763, this agreement was only signed by two of the three parties.764
This is a fact, which Mr. Stati, apparently only noticed when this document was put
to him in the Hearing and he exclaimed:
“I'm sorry, it's not signed. It's not signed by anyone. Why should
we look into it?”765

635

And indeed, for once Mr. Stati is correct, there is no reason to look into documents
that are not signed by all parties and there is even less reason to use such a document
to calculate damages.

636

However, Mr. Stati did not only change his mind over the course of 3 months. In the
Hearing on Quantum, Mr. Stati did so within 20 minutes which in fact, makes it very
difficult to even discern which position Claimants really take regarding the gas
market. Under direct examination the following conversation took place between
Mr. Stati and counsel for Claimants:
Q. (…) Kazakhstan has contended that even though you had a
contractual right to export gas, from a practical perspective you
would have had difficulties doing so because of Gazprom. Did you
consider Gazprom to be an obstacle to your company's ability to
export gas?
A. Well, actually Gazprom was not an obstacle. Moreover,
Gazprom supported us.”766

637

Under cross-examination, a mere 20 minutes later, counsel for the Republic asked:

761

Testimony of Mr. Stati, Hearing on Quantum, Transcript Day 2, p.97, lines 11-16.
FTI Consulting Expert Report, paras. 5.28-5.32; 11.14-11.22; 12.10 and 15.14; FTI Consulting Supplemental
Expert Report, para. 25 et seq.
FTI Consulting Expert Report, para. 5.28.
Respondent’s Rejoinder on Quantum, para. 279.
Testimony of Mr. Stati, Hearing on Quantum, Transcript Day 2, p.98, lines 5-6.
Testimony of Mr. Stati, Hearing on Quantum, Transcript Day 2, p.86, lines 8-14.
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178

“Is it your testimony, Mr Stati, that KazRosGaz and Gazprom were
creating problems because Gazprom would not directly buy gas
from you?” 767
638

And Mr. Stati replied:
“Yes, quite exactly (…).”768

639

And this, again, was in accordance with Mr. Stati’s statement a few months earlier at
the Hearing where he had stated:
“KazRosGaz and Gazprom were creating problems.”769

640

Hence, Mr. Stati made one statement under direct examination in the Hearing on
Jurisdiction, then revoked it under direct examination in the Hearing on Quantum,
just to reconfirm it under cross-examination.

3.

Claimants grossly misunderstand and misapply the Tripartite Agreement

641

Both Claimants’ and their experts FTI grossly misunderstand and misapply the
Tripartite Agreement. While Claimants’ misunderstanding goes to the rationale of
the agreement, FTI also fail to understand the content of the draft agreements.

a)

Claimants misunderstand the rationale of the Agreements

642

In their Reply on Quantum, Claimants introduced their flawed argument that in
October 2008 there was a clear indication “that gas exports and export prices could
reasonably be presumed to be available to a prospective purchaser upon reentry
into negotiations with KazMunaiGas, irrespective of the existence of an appurtenant
fertilizer plant contract [because] [i]t was, after all, KazMunaiGas through
KazTransGas, not KazAzot, that was to take delivery of TNG’s export gas and pay
the specified export prices under the Tripartite Agreement.”770 In the Hearing on
Quantum, they repeated this by stating the following with reference to the November
2008 Agreement:
“That is an agreement that had been thoroughly negotiated and in
fact had been signed not only by TNG but also by KMG, the state
oil company, the only parties relevant to the gas export provisions

767
768
769
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Testimony of Mr. Stati, Hearing on Quantum, Transcript Day 2, p.96, lines 4-6.
Testimony of Mr. Stati, Hearing on Quantum, Transcript Day 2, p.96, line 7.
Testimony of Mr. Stati, Hearing on Jurisdiction and Liability, Transcript Day 2, p.8, lines 16-17.
See already Claimants’ Reply on Quantum, para. 17.
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in the agreement. Under the agreement, TNG would have sold a
portion of its gas to the domestic market, a portion to KazAzot,
which was the contemplated ammonia plant, and then a portion in
the export market at export prices. It's the export provisions that
only involve KMG and TNG, and they had reached agreement on
those provisions and had a signed arrangement.”771
643

First, under Claimants’ own case, this argument is flawed because the Agreement is
dated 17 November 2008 and thus more than one month after their chosen valuation
date. In addition, Claimants failed to show in the Hearing how far it could be
anticipated that KMG would sign such an agreement or how far this agreement was
even in the process of being drafted as at 14 October 2008.

644

Second, and even more fundamentally, Claimants’ argument is highly contradictory.
As demonstrated by the Republic, helping TNG in exporting its gas would have been
extremely preferable treatment. Claimants fail to explain how this would fit into
their harassment myth that allegedly started more than one month before KMG
signed the Tripartite Agreement.

645

Third, there is no reason why the Republic should have afforded such a preferential
treatment to TNG. 772 Rather, as Professor Olcott explained in her expert report773
and defended in the Hearing on Quantum:
“Tolkyn was being offered the opportunity to export gas, not
because KazTransGas had a real need for their gas, but because
they were seeking to incentivize the owners of Tolkyn to supply gas
to the Kazazot plant.”774

646

In her third report, Professor Olcott further explains:
“Furthermore it is also clear from FTI document 33, that the
reason that Ascom was brought into discussion relating to the
project was that the owners of the Shargyly Shomishty gas field
which supplied KazAzot with its gas were unable to meet their
delivery commitments. This document from May 7, 2007 predates
the claimants’ exhibits regarding the Tripartite Agreement supplied
in the text of their filing.

771
772
773
774

Claimants’ Opening Presentation, Hearing on Quantum, Transcript Day 1, p.87, lines 11-21.
See Respondent’s Rejoinder on Quantum, paras. 303 et seqq.
Second Expert Report of Professor Olcott, para. 70.
Testimony of Professor Olcott, Hearing on Quantum, Transcript Day 3, p.34, lines 10-13.
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This FTI document allows for a rather different account of what
happened with KazAzot to be constructed. Mr. Stati rather skillfully
used KazAzot’s need for energy to once again try and compel the
Kazakh government to find him an export market for his gas,
which is quite different than allowing him to export his gas, should
he have had surplus after meeting KazAzot’s needs. But there was
no export demand for Tolkyn gas so once it was shown that the
economics of the KazAzot project did not work, then it was to be
expected that there would be no incentive on either Gazprom or
KazRosGaz’s part to buy gas for which there was no demonstrated
demand.775
b)

FTI misunderstand and misapply the Agreements

647

FTI, when allegedly applying the undated 2008 Agreement to their valuation fall
prone to their recurring mistake. They take the word of their clients as the word of
God. Again, they did not look into whether the Tripartite Agreement was indeed a
viable prospect, they did not thoroughly look into the conditions of the contract and
whether they were achievable and they ignored TNG’s lack of sufficient gas.

648

When drafting their two expert reports, FTI apparently even refrained from looking
at the signature page of the Tripartite Agreements and alleged that the undated 2008
Agreement the pricing formula of which they purport to apply was signed by all
three parties but simply stated that it was
“signed by representatives of all three parties.”776

649

One of the many mistakes Mr. Rosen had to concede was that this Agreement was
indeed not signed by all three parties:
“Q. Could you take a look at tab 3. This is Exhibit C-302.
A. Is the first page looking like that (indicating)?
Q. We will get to that. It's the undated 2008 draft tripartite
agreement; is that correct?
A. Yes.

775
776

Third Export Report of Professor Olcott, paras. 42 et seq.
FTI Consulting Expert Report, para. 5.28.
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Q. This is the document that you chose to apply for your
calculation of revenues?
A. This and the one that was signed by two different parties shortly
after the valuation date.
Q. And this draft tripartite agreement was signed by two parties
only?
A. One or two. I can't remember if it was signed by one or two. It
was definitely not all three.”777
650

As already explained above, 778 Mr. Rosen then incorrectly claimed that
KazMunaiGaz had become the exclusive exporter of Kazakh gas as stipulated as a
condition precedent in section 2.2 of the Undated 2008 Agreement when in fact
neither KazMunaiGaz nor KazTransGaz have become the exclusive exporter of
Kazakh gas.

651

However, FTI do not stop short of applying the undated 2008 Agreement without
being able to understand whether it could ever have come into force. FTI also even
fail to actually read the document they so heavily rely on.

652

While never explicitly stating this in their reports, FTI apply export prices for all
volumes which exceed the volumes TNG would be obliged to deliver to KazAzot
and the domestic users. Hence, for example for the year 2015, FTI applied export
prices for about 3.3 Bcm of gas even though the table indicating the volumes of gas
in section 3.1 of the undated 2008 Agreement does not stipulate any export of gas
for this year.

653

Mr. Rosen sought to justify this misapplication of the volumes negotiated under the
undated 2008 Agreement with the following words:
“Q. My question is: under the tripartite agreement, we have just
established that basically all the amount had been used up, and the
tripartite agreement did not cover this remaining amount of 3.3
billion cubic metres.
A. I think if you read the one that was signed by KazAzot, you'll see
that it actually does deal with all the extra volume. In paragraph
3.1 and 3.2 of that agreement, I believe it deals with volume use,

777
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Testimony of Mr. Rosen of FTI, Hearing on Quantum, Transcript Day 4, p.103, lines 10-22.
See above Part IV, B.II.3.b)
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shortfalls and excess. So it's not prescriptive to say you can't sell
anything; I would not agree with that. Again, it's from memory, but
I believe that's what it says.”779
654

Mr. Rosen, again, ignores the wording and rationale of the Tripartite Agreement.
The Tripartite Agreement itself makes it very clear that it does not just deal with any
gas produced by TNG. It only deals with gas from Tolkyn. In the definitions at the
beginning of the agreement, the “well site” is defined to be the well site Tolkyn in
Beineu area. 780 Section 3.1 of the undated 2008 Agreement to which Mr. Rosen
referred, specifies:
“The distribution between the Consumer and the Exporter of the
total gas volume produced by the Supplier specified in the clause
3.1. of this Agreement shall be based on a forecast of gas
extraction on the well site existing at the time of signature of this
Agreement.” (emphasis added)

655

Section 2.3 of the Agreement makes it even more obvious that the Agreement only
deals with gas from Tolkyn:
“In case the exploitation of the well site is completed before the
time specified in the clause 2.2. of this Agreement, this Agreement
shall be terminated along with the completion of the exploitation of
the well site.”

656

Hence, FTI simply apply the Tripartite Agreement to gas, which is not produced
from Tolkyn but allegedly from the Contract No. 302 properties without even
mentioning how they seek to justify this.

III.

Claimants themselves did not believe in the Tripartite Agreement ever
becoming effective

657

There are plenty of factors which indicate that Claimants themselves never thought
that the Tripartite Agreement would come into effect.

658

First, Claimants’ ramped up their production in 2008. This was at a time when
negotiations regarding the supply of gas to KazAzot were ongoing and Claimants

779

Testimony of Mr. Rosen of FTI, Hearing on Quantum, Transcript Day 4, p.109, line 20 - p.110, line 6.
Agreement between KazAzot, TNG, and KazTransGaz, undated (Exhibit C-302); see also complete translation of
Exhibit C-302 (Exhibit R-389)
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allegedly expected to receive export prices through this supply. Nonetheless,
Claimants significantly increased their production and thus further diminished their
ever decreasing reserves on Tolkyn. This was despite the fact that - as conceded by
Mr. Lungu, the prices TNG achieved in 2008 were significantly lower than the
prices envisaged under the Tripartite Agreement.
“Q. Would you also agree that the gas produced in 2008 was sold
at prices significantly lower than were foreseen in the draft for the
KazAzot tripartite agreement?
A. Yes, the prices, the average prices for the gas that we sold in
2008 was smaller than the prices that we've seen in that
agreement.”781
659

In addition, as demonstrated in detail in the Rejoinder on Quantum, both in the years
2008 and 2009 when Mr. Stati instructed Miller Lents to make a so called estimation
of the net oil, condensate, gas, and gas plant liquid (LPG) reserves and future net
revenues for Tolkyn and Borankol he asked Miller Lents to apply prices which are
far below the prices envisaged under the Tripartite Agreement.782

660

The prices assumed by Miller Lents in three out of four scenarios in both reports
start at a price of USD 1.40 per Mcf in the year 2008 and the year 2009 escalated by
10% per annum.783 This translates into a price of USD 49 per 1000 m3 and thus less
than one third of the USD 180 per 1000 cm as assumed by FTI.

661

Under cross-examination, Mr. Lungu conceded that Miller Lents applied these prices
upon instruction from Claimants.784

IV.

Claimants could not have fulfilled the Tripartite Agreement

662

Claimants’ could never have delivered the volumes envisaged under the Tripartite
Agreement. The Republic demonstrated in its Rejoinder on Quantum that due to a
lack of sufficient reserves, TNG could never have become the long-term supplier
that KazAzot needed and early termination for non-performance may have been
possible as early as 2009.785

781

Testimony of Mr. Lungu, Hearing on Quantum, Transcript Day 1, p.220, line 25 - p.221, line 5.
Respondent’s Rejoinder on Quantum, paras. 355 et seqq.
Miller Lents Report 2008, Exhibit 1 (Exhbit R-348) and Miller Lents Report 2009, Exhibit 1 (Exhbit R-349).
Testimony of Mr. Lungu, Hearing on Quantum, Transcript Day 1, p.213, line 17 - p.214, line 13.
Respondent’s Rejoinder on Quantum, paras. 320 et seqq.
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In the Hearing on Quantum, Mr. Stati sought to refute this:
“ Q. Is it not a fact that TNG could never have fulfilled this
obligation from the Tolkyn field alone, with gas from the Tolkyn
field alone?
A. This is your opinion. But if we take the resources that were there
and correctly operate the deposit, then what our specialists
inserted here was quite correct. The figures were not taken from
thin air.”786

664

However, Mr. Stati is easily proven wrong by the reserves reports he himself
commissioned in the years 2008 and 2009 as the following chart from the GCA
Third Expert Report demonstrates.787

665

The chart indicates the volumes owed to KazAzot, the domestic market and the
exporter and the estimated 2P reserves according to the Miller Lents Reports for
2008 and 2009. Both reports assume that at no point in time could TNG have
complied with their obligations under the Agreement.
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GCA Third Expert Report, Figure 3.3, p. 16.
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667

However, Mr. Stati’s insistence on their ability to produce such amounts when every
source available to him tells him the opposite is not surprising for a person who has
proven to have a flexible approach towards the truth, for a person who tends to turn
molehills into mountains when he speaks.

668

For example, on 30 June 2006 a meeting took place between Gazprom, KazRosGaz,
MoldovaGaz and Ascom. Here, Mr. Stati even proposed that Ascom would offer for
sale up to 3.5 Bcm of gas from Tolkyn as of 2007.788 He did so at a time when the
Ryder Scott 2006 Report indicated that TNG would only be able to produce less than
1.5 Bcm in the year 2007.789

V.

Yenikeyeff report does not suggest that export of Claimants’ gas could be
expected

669

Beside the Tripartite Agreement, Claimants’ only support for their assumption that
export of their gas could be expected appears to be a scholarly article from Shamil
Midkhatovich Yenikeyeff. 790 In order to rebut Deloitte GmbH’s assumption that
export was unlikely because TNG sold gas domestically and export was constrained
because it needed to go via Russia, Claimants cited the following passage from Mr.
Yenikeyeff’s report:
"It is thus unsurprising that Russia has already agreed to pay
European prices (minus transport and other related costs) for
Central Asian gas from 1 January 2009. Kazakhstan estimates that
the result of these arrangements will be 60-70% gas price
increases from the 2008 level of 180 per thousand cubic metres ...
to $306 ... in January 2009."791

670

While it is true that this article makes some (wrong) references to prices that are
supposed to be paid to companies that are selling gas to Russia, there is no indication
in this quote nor in any other section of the article that TNG should become such a
company that sells gas to Gazprom. Hence, this article might have some value if
Claimants’ had been able to show that TNG could expect to be exporting gas (it does
not because it assumes wrong prices). However, it certainly has no added value to

788

789
790
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Document 31 to the FTI Consulting Expert Report, Scope of Review: Protocol Meeting regarding the Question of
Purchase of Additional Volumes of Kazakh gas dated 30 June 2006 (Exhibit 8 to Third Expert Repor by
Professor Olcott).
See GCA Third Expert Report, Figure 3.2, p. 14.
FTI Consulting Expert Report, Scope of Review, Document 108.
Claimants’ Opening Presentation, Hearing on Quantum, Transcript Day 1, p.88, lines 12-18.
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Claimants’s reliance on the Tripartite Agreement, which is and remains Claimants’
only straw they hold on to but in vain, as has been demonstrated above.
671

This also means that if Claimants have produced little to support that TNG could
hope to be exporting Tolkyn gas in the future, they have produced nothing to justify
how anyone could expect that gas from the Contract No. 302 properties could be
exported. As has been demonstrated above792, the Tripartite Agreement specifically
only refers to Tolkyn gas.

VI.

Claimants withhold information which may further prove their gas price
assumptions wrong

672

In the Hearing on Quantum it also became apparent that Claimants withhold
information that may negatively reflect on their gas price assumptions.

673

Counsel for the Republic put to Messrs. Lungu and Cojin the Tristan Oil
consolidated financial statements for the year 2009, which contain the following
quote:
“On April 22, 2009, TNG entered into a new gas contract at prices
significantly higher than those offered by MAEK and
AktauGazServise. However, the conditions precedent necessary for
the contract to become effective were not satisfied and the contract
is currently void.”793

674

As can be seen from the preceding paragraph, this contract must have been material
to TNG as they had lost their main customer Kemikal just a few months before this
and were therefore in significant shortage in demand:
“Starting March 2009, TNG was forced to reduce its daily
production of gas and condensate by approximately 30% compared
to the average daily production levels of 2008, because of the
shortage of demand for gas from MAEK and AktauGazServise.”794

675

However, it was striking that all of Claimants’ witnesses purported not to know
anything about this contract which in fact should be easily identifiably by its date.

676

With Mr. Lungu, the following conversation (which speaks for itself) emerged:

792

See Part IV, B.II.3.b).
Tristan Oil consolidated financial statements for the year 2009, p. 17 (Exhibit R-37.6).
Ibid.
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“Q. Were you aware of this contract?
A. Yes. Yes, I was.
Q. It's correct that you did not mention this contract in your
witness statement?
A. Which contract?
Q. The contract of April 22nd 2009; the contract which I just cited.
A. That paragraph is a little bit confusing because it does not make
any direct reference to any direct contract, or at least does not
name a contract, therefore I don't know to which one actually it
refers.”
Q. Would you be able to tell me who signed that contract?
A. Because the paragraph does not refer to any contract, I can't
really tell or recall to what contract it refers.”795
677

This reply was so ridiculous that the Chairman sought to clarify how Mr. Lungu
could arrive at such a statement.796

678

It may only be highlighted that the quote, of course was taken from the Financial
statement which was drafted by Tristan and Mr. Lungu by his own words is
Executive Vice President and Chief Financial Officer of Tristan.797

679

Mr. Lungu also conceded that a new gas contract would have been a major
development and that therefore even Mr. Stati would have been involved in the
negotiation of such a contract.798

680

Still, Mr. Cojin, TNG’s General Director at the time also purported not to be able to
recognise such a contract. He simply stated with regard to this easily identifiable
contract that Tristan apparently considered to be so material as to insert it into its
Financial Statement:
“It's difficult for me to comment on this issue because I don't have
the primary documents. If only you name the counterpart with
whom this contract was concluded. I'm sorry, I have no direct

795
796
797
798

Testimony of Mr. Lungu, Hearing on Quantum, Transcript Day 1, p.215, line 22 - p.216, line 11.
Question by Professor Böckstiegel. Hearing on Quantum, Transcript Day 1, p.216, lines 14-20.
First Witness Statement of Mr. Lungu, p.1.
Testimony of Mr. Lungu, Hearing on Quantum, Transcript Day 1, p.218, lines 6-19.
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access to the archives now, so it's difficult for me to comment on
it.”799
681

This is despite the fact that he admitted that TNG had only two key customers and
four or five very small customers and evaded to answer how many contracts TNG
entered into in 2009 at all.800

682

And later, again with regard to this contract of 22 April 2009 that would purportedly
have offered TNG the long sought higher gas prices, the aim they had allegedly
worked towards from the start of their gas production in 2003, Mr. Cojin exclaimed:
“Ms Counsel, I'm sorry, I would like to have a look at the primary
documents. I can't discuss specific dates without any supporting
documents. I don't have the volumes, I don't have the name of the
company. Could you please specify? Probably the experts would
know.”801 (emphasis added)

683

Apparently Mr. Cojin, TNG’s General Director, did not consider himself an expert
for TNG’s gas contracts.

684

And lest there by any misunderstanding: Mr. Lungu and Mr. Cojin thus asked the
Republic to present this contract, the existence of which they chose to hide from the
Tribunal and thus never produced.

VII. Deloitte GmbH made an independent assessment regarding gas price
scenarios and gas prices
685

In the Hearing on Quantum, Claimants made a very serious yet baseless allegation
against Deloitte GmbH and the Republic with reference to Deloitte GmbH’s
assumption regarding gas exports:
“ It doesn't take much imagination to see what happened. Deloitte
originally exercised its judgment to weight the likely future
scenarios much more favourably toward export pricing. They cited
RBS as support for the scenario. They then revised the weighting
assumptions and obscured the reliance on the RBS report through
their recent amendment, and one assumes that that was done at the

799
800
801

Testimony of Mr. Cojin, Hearing on Quantum, Transcript Day 2, p.73, lines 18-22.
Testimony of Mr. Cojin, Hearing on Quantum, Transcript Day 2, p.73, line 23 - p.74, line 19.
Testimony of Mr. Cojin, Hearing on Quantum, Transcript Day 2, p.75, lines 21-25.
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instruction of Kazakhstan or its counsel, but then they failed to
update Exhibit 3 when they put it into the report.”802
686

However, as Mr. Gruhn of Deloitte GmbH explained in the Hearing upon being
asked whether he had in fact changed his assumptions based on instruction from
Kazakhstan or its counsel:
“A. Certainly not. It would be contravening against all ethical
standards; it would be contravening against what I have sworn as
a public auditor in Germany; and it would obviously contravene
what I've just said: that what I'm telling you is in accordance with
my sincere belief. I have not discussed this issue with my client,
with Norton Rose, and with their client, Kazakhstan.”803

687

In stark contrast to FTI, Deloitte GmbH did not venture into the realm of speculation
or even dreams that Mr. Stati may have had regarding the export of gas but focussed
on the facts instead:
“(…) [F]or me as a valuator, a valuation has to be closely related
to the facts; and where I have to make assumptions, I make
assumptions that relate or are consistent with the facts, with the
historic facts. In that situation we could follow that from 2006,
2007, 2008, 2009 onwards. And even into the contracts that had
been reported in the 2009 financial statements for 2010, there was
no question about any transition. That wasn't noticeable at all.
There was no question about exporting at the level of governmentlevel negotiated prices, or at least potentially negotiated prices.804

VIII. Claimants’ export gas price assumptions are wrong
688

The prices that FTI applied as export price have no correlation to the prices paid to
companies that actually exported gas. This is highlighted by the prices assumed by
RBS in their export scenario upon instruction of KazMunaiGaz.

689

In their opening presentation of the Hearing on Quantum, Claimants’ stated that the
RBS valuation would

802

Claimants’ Opening Presentation, Hearing on Quantum, Transcript Day 1, p.92, line 24 - p.93, line 8.
Testimony of Mr. Gruhn of Deloitte GmbH, Hearing on Quantum, Transcript Day 4, p.124, lines 14-20.
Testimony of Mr. Gruhn of Deloitte GmbH, Hearing on Quantum, Transcript, Day 4, p.131, lines 1-12.
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“show what an actual market participant in the market at the time
thought was a reasonable forecast of gas pricing (…)”.805
690

While it is true that RBS applied a scenario in which 80% of the gas would be
exported and 20% would be sold on the domestic market, the export prices RBS
applied are less than half of what FTI assume to be the prevailing export price.

691

Indeed, RBS assumed an export price of USD 85 per 1000 cm for the year 2009
inflated with EIU US inflation (CPI) going forward.806

692

FTI on the other hand, apparently relying on an academic article allege that the price
for gas in 2008 was USD 180 per 1000 cm807 and therefore chose to apply a flat
price of USD 180 per 1000 cm for exported gas.

693

There is no apparent reason why RBS - upon instruction from KMG EP - would
apply a price of USD 85 per 1000 cm when the price allegedly was USD 180 per
1000 cm. However, as Professor Olcott explained, it is one thing what academics
think and a completely different thing, what the market players know:
“And if I could correct your statement that what was in the press is
what the market thought, what's in the press is not what the gas
industry thinks is the pricing. It may be what academics think is the
pricing, but it's not what the gas industry thinks. The gas industry
uses other sources, including their own transactions and the
transactions of partners.”808

694

The price of USD 85 per 1000 cm as applied by RBS for the export scenario is also
in line with the prices paid by Gazprom to KazRosGaz, which was USD 110 for
1000 cm in the year 2008.809

695

FTI essentially base their assumption regarding gas prices on the following sentence
in the report by Mr. Yenikeyeff:
“In 2008 the processed gas was exported by KazRosGaz at
$180/mcm (sold to Gazprom for subsequent export).”810
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Claimants’ Opening Presentation, Hearing on Quantum, Transcript Day 1, p.92, lines 19-21.
RBS Valuation Report dated 31 July 2009, p.72 (Exhibit R-374).
FTI Consulting Expert Report, para. 4.47 and 11.18.
Testimony of Professor Olcott, Hearing on Quantum, Transcript Day 3, p.20, lines 17-23.
Gazprom Financial Report 2009, p. 87 (Exhibit 9 to Third Expert Report of Professor Olcott).
Shamil Yenikeyeff, Kazakhstan’s Gas: Export Markets and Export Routes, FTI Consulting Expert Report
Supporting Document No. 108, p. 44.
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696

It is dubious for an expert to rely on such a price mentioned in an academic writing
when the author does not even cite a source for such an allegation. As Professor
Olcott pointed out in the Hearing:
“(…)I have gone back over his sources and I've been unable to find
the source that he cites. I read this report when it first came out;
it's based on data that was approximately six months old at the
time it was published, which was November 2008. I know the
publishing process for academic publications. Things go through at
least six weeks, but oftentimes a few months, of review. I have gone
through all of Yenikeyeff's footnotes to try to ascertain where he
got the information from, and I cannot find that -- I can find
press statements that were made in that period by officials in
KazMunaiGas. This doesn't have a link to their website. It can't be
recovered in any way that's easy.”811 (emphasis added)

697

And as can be seen from Professor Olcott’s Third Report, it is obvious why Mr.
Yenikeyeff could not cite a source for his statement that in the year 2008 Gazprom
paid USD 180 per 1000 cm of gas to KazRosGaz: This is because the price never
was USD 180, it was USD 110.812

IX.

The Republic’s gas market does not violate investment protection
standards of the ECT

698

At the Hearing on Quantum, Claimants for the first time alleged that the Republic’s
gas market breached “the ECT's protections under the umbrella clause, and the fair
and equitable treatment and impairment provisions of the Energy Charter
Treaty.”.813 This claim is very revealing. Apparently, Claimants have realised that
their gas pricing case is hopeless and that from a valuation perspective, high export
prices cannot be assumed because such was simply the state of the markets. In order
to save what they can of their claim, Claimants hence now argue that the gas markets
as such constituted a breach of investment protection provision.

699

However, Claimants arguments fail. As demonstrated above, the Republic had never
guaranteed export to TNG and had never promised to support TNG in getting a
contract for export with any entity outside of the Republic. This rules out any

811
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Testimony of Professor Olcott, Hearing on Quantum, Transcript Day 3, p.24, line 19 - p.25, line 7.
Gazprom Financial Report 2009, p.87 (Exhibit 9 to Third Expert Report of Professor Olcott).
Claimants’ Opening Presentation, Hearing on Quantum, Transcript Day 1, p.94, lines 16-21.
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contract breach and thus any breach of the umbrella clause. Moreover, it also
excludes any kind of legitimate expectation that could form the basis for a fair and
equitable treatment claim. Lastly, insofar as Claimants allege an impairment through
unreasonable or discriminatory measures, their arguments are hard to follow.
Claimants have not even named the specific state measures that they consider to be
unreasonable or discriminatory. They simply allege that the Republic “forced” TNG
to sell gas to Kemikal and GazImpex but keep silent about when and how this
supposedly happened. Moreover, Claimants do not point to a single occasion on
which they had secured an export contract but had been hindered to implement it by
the Republic.
700

The Republic reserves its rights to submit further arguments on this issue should
Claimants choose to elaborate on their unsubstantiated claim in their First Posthearing Brief or in their closing submissions.
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C.

Claimants have suffered no damages because of the nonextension of Contract No. 302

701

Claimants can claim no damages based on the non-extension of Contract No. 302.

I.

Under Claimants’ own liability arguments, Claimants cannot claim
damages for the “loss of opportunity” to develop the Contract 302 Area

702

Before looking into the details of the Contract 302 valuation, it should be noted that
there is a fundamental disconnect between Claimants’ liability case and Claimants’
damages case for the Contract 302 Area. Under Claimants’ liability case, Claimants
could never be entitled to compensation for any part of the value of the area. Rather,
Claimants could only be entitled to compensation for the expenses made in reliance
on the alleged April 2009 promise of MEMR 814 to extend the contract. Since
Claimants have never alleged to have committed any funds in reliance on this
“promise”, their claim must be rejected in its entirety.

703

Claimants’ case on the damages for the Contract 302 Area is that they are entitled to
receive compensation for the loss of opportunity to develop the area. It is on this
basis that they claim the spectacular “prospective” value of USD 1.45 billion.815

704

This claim does not correspond in any way to Claimants’ case on liability regarding
the Contract 302 Area. Claimants’ case on liability is that the Republic had agreed to
extend the contract and then did not execute its extension by not signing the
necessary amendment. Claimants call this a “bad faith refusal”. 816 Importantly,
Claimants accept that the Republic was under no obligation to extend Contract
No. 302.817

705

In other words, the breach of the ECT that Claimants allege consists of two acts:
firstly, that the Republic supposedly promised to extend the contract and secondly,
that it did not do so in the following. The alleged promise to extend is premise and
integral part of the breach as alleged by Claimants.

814

Letter from the MEMR to TNG dated 9 April 2009 (Exhibit R-163.1).
FTI Update Memo dated 25 January 2013, para. 25.
Claimants’ Reply on Jurisdiction and Liability, para. 242.
Claimants’ Reply on Jurisdiction and Liability, para. 242: “The mere fact that Kazakhstan was not obliged to agree
to extend the exploration period […]” (emphasis added). The Republic has also demonstrated that there was no
obligation to extend, see above Part II, H.II.
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706

Claimants have accepted and in fact frequently alluded to818 the Chorzów principle
of damage compensation, according to which compensation should “wipe out all the
consequences of the illegal act and reestablish the situation which would, in all
probability, have existed if that act had not been committed.” 819 Applying this
principle to the breach that Claimants allege with regard to the non-extension of
Contract No. 302, the disconnect between Claimants’ liability and damage cases
becomes apparent: Assuming that the alleged breach, that is, the promise to extend
and subsequent non-extension, had not occurred, Claimants would still not have had
a claim to the development of the Contract 302 Area. Or put differently: the state
acts that Claimants complain about, the promise and the subsequent non-extension
have nothing to do with the fact that Claimants could in the following not develop
the Contract 302 Area. Consequentially, Claimants cannot claim compensation for
the “loss of opportunity” to develop the Contract 302 Area based on these acts.

707

The only damage claim Claimants could conceivably advance under their own
liability case is one for the compensation of frustrated expenses made in reliance on
the alleged April 2009 promise to extend the contract. Such expenses would indeed
not have been incurred if there had not been the alleged breach. However, Claimants
have never alleged to have committed any funds to the exploration of Contract
No. 302 in reliance on the alleged extension promise.

II.

Claimants have suffered no damages with regard to the alleged “Interoil
Reef”

708

Even assuming that Claimants could advance a claim based on the fact that they
could not explore and develop the Contract 302 Area, their damage with regard to
the alleged “Interoil Reef” would still be zero. That is firstly the case because
Claimants would have had to relinquish the part of the contract area pertaining to the
“Interoil Reef” prior to being able to make a discovery. Secondly, the “Interoil Reef”
would be worthless even if Claimants could have fully developed it.

1.

Claimants could not have made a commercial discovery on the “Interoil Reef”
in time before losing the right to its exploration

709

In the Hearing on Quantum, Claimants suddenly remembered that they had
conducted a 3D seismic on Munaibay and that therefore they were

818

Cf. inter alia Claimants’ Reply on Jurisdiction and Liability, para. 609.
Factory at Chorzów (Germany v. Poland), Judgment, 1928 PCIJ Rep Series A No. 13, para. 125 (Exhibit C-165).

819
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“(…) ready to drill an exploration well, as soon as they completed
both the Munaibay and Bahyt wells, which were very close to
completion. In fact, they had acquired a deep drilling rig just for
that purpose and were preparing to move it into Kazakhstan in the
fall of 2008. Two and a half years was ample time to drill the
exploration well and even additional appraisal wells if necessary
in order to explore the Interoil Reef as well as the other 302
prospects.820
710

This in fact was Claimants’ prelude for the introduction of completely new evidence
and allegations. However, even taking these new allegations into account, Claimants
could never have declared a commercial discovery of the supposed “Interoil Reef”
within an extended exploration period until 30 March 2011 and therefore would have
been obliged to relinquish the area prior to being able to make any development. For
this reason, they cannot have suffered any damages.

711

As has been demonstrated in the Respondent’s Rejoinder on Quantum, if Claimants
– for the purposes of valuation – want to be treated in a way “that the Claimants
would have been permitted to explore and prove the Contract 302 Properties without
interference from the Kazakhstan Government”,821 they cannot simply disregard the
working programme they submitted on 14 October 2008.822

712

In their Third Export Report, GCA have summarised the obligations regarding
drilling under the draft working programme submitted by Claimants:823
Year

2009
from Q2

Munaibay 1
Planned Depth
6,000 m
Deepen to
6,000 m

Bahyt 1
Planned Depth
4,500 m

Munaibay 2
(M-2)
Planned depth
4,500 m

Bahyt 2
Planned depth
4,500 m

Munaibay 3
(M-3)
Date Not
specified

Complete
drilling to
4,500 m

2010

Drill to 1,000
m

2011, to
End Q1

Drill to 2,000
m

Drill to 1,500 m
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As GCA observe, “[t]he TNG licence extension application suggests that drilling
durations in excess of 1 year would be required for wells to 4,500 m.”824
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Claimants’ Opening Presentation, Hearing on Quantum, Transcript Day 1, p.108, lines 6-14.
FTI Consulting Expert Report, para. 15.1.
Respondent’s Rejoinder on Quantum, paras. 73 et seqq.
GCA Third Expert Report, Table 6.1, p. 23.
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714

Lest there be any misunderstanding, these are the time estimates TNG submitted to
the MEMR for the drilling of exploratory wells.

715

In the Hearing on Quantum, Claimants’ witnesses made allegations that completely
disregard their prior submissions to the MEMR.

716

Mr. Romanosov for example alleged:
“At start of our operations it took four to five months, but then as
we gained more and more experience, the latest wells, to the depth
of 4,000 metres, we drilled in two or three months. Since we had
greater depth here -- I wouldn't say that the geological conditions
were more complicated; they were probably more or less the same,
in the same area. But thinking about the -- keeping in mind the
depth, I think it would take twice more time, around six months, but
not more.”825

717

This statement is completely non-credible.

718

First, Mr. Romanosov apparently makes this allegation with regard to wells drilled
to the depth of 5,000 m where Mr. Romonasov hoped to find the Interoil Reef. This
is a hope that even Ascom geologists did not share and that is disproven by GCA.826

719

Second, what Mr. Romanosov implicitly concedes is that Claimants had no
experience in drilling ultra-deep wells and that it takes time to adjust to drilling in a
new environment. In fact, when TNG had tried to drill the Munaibay-1 well to
6,000m, they had failed and needed to abort the endeavour. When Mr. Romansov
argued that Munaibay-1 stopped at 4,700 m instead of the projected 6,000 m because
they “just stopped drilling there” 827 , he was not entirely honest. TNG stopped
because they encountered problems and were therefore simply not able to drill any
deeper. This was explicitly conceded by Mr. Cojin under cross-examination:
“Q. […] [T]he complications that you just mentioned, these were
the reasons why Munaibay 1 stopped at that depth [of 4700m]?

824
825
826
827

GCA Third Expert Report, para. 65.
Testimony of Mr. Romanosov, Hearing on Quantum, Transcript Day 2, p.6, line 17 - p.7, line 2.
For further information on the depth of the structure see below Part IV, C.II.3.b.
Testimony of Mr. Romanosov, Hearing on Quantum, Transcript Day 2, p.26, lines 7-8.
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A. That's correct. The construction of the well did not allow us to -was not meant to work in the environment of such geologic
problems that we encountered.”828
720

This is a clear sign that Claimants had no experience whatsoever in drilling such
deep wells. Even in Soviet times, other operators had been able to drill the
Munaibay-10 well up to more than 5800m. This is despite the fact that as
Mr. Romanosov even explained under direct examination, “[t]he drilling technology
in that time was much worse than now (…)”829. Hence, Claimants even with better
drilling technology were unable to achieve what other operators had achieved about
20 years ago with old technology.

721

Another material allegation that Claimants’ introduced in the Hearing on Quantum
was that they were allegedly planning to drill the supposed “Interoil Reef” with a
drilling rig Claimants had allegedly acquired in Georgia but not yet shipped to
Kazakhstan. What the Tribunal currently has as evidence is Claimants’ witnesses’
word for it. It has been demonstrated above how much weight can be attributed to
their words.830 However, even if their statements were true, the drilling rig allegedly
acquired by Claimants would have been insufficient to drill the supposed “Interoil
Reef”.

722

GCA comment on the drillability with the rig from Georgia with the following
words:
“Mr Romanosov stated at the Hearing (Day 2; 09.40) that a rig
with a 400 tonne capacity for drilling of the InterOil Reef feature
had been acquired by TNG. A 400 tonne rig corresponds to an
approximate 2,000 HP capability, with a maximum depth capacity
in the order of 6,000 metres, therefore at best this rig would be at
its capacity just to reach the top of the prognosed “InterOil Reef”
based on 3D seismic. (The top of “InterOil Reef” is estimated at a
depth greater than 6,300 m in GCA’s analysis of the 3D seismic
data). It is also unlikely that a 20 year oil Soviet era rig would be
suitable or safe to drill a well into this high pressure, H2S rich
feature.”831

828
829
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Testimony of Mr. Cojin, Hearing on Quantum, Transcript Day 2, p.68, lines 18-23.
Testimony of Mr. Romanosov, Hearing on Quantum, Transcript Day 2, p.7, lines 9-11.
See above Part II, C.
GCA Third Expert Report, para. 209.
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723

In addition, Claimants’ whole story about their decision to drill the “Interoil Reef”
and the drilling rig is non-credible.

724

Mr. Stati made the following allegation with regard to the drilling of the supposed
Interoil Reef upon being invited by his counsel to introduce new allegations
regarding the “Interoil Reef” in direct examination:
“So, on top of seismic research 2D, we also carried out 3D, 380
square kilometres. I believe we started in the summer and we ended
sometime in early 2009. The seismic results were interpreted and
the analysis confirmed the structure, and it was firmly decided that
we would drill deeply throughout the reef structure.”832

725

First, Mr. Stati in following his tendency to inflate numbers increased the area of the
3D seismic survey from the actual 270 square kilometres to 380 square kilometres.

726

Second, it is surprising that TNG allegedly made the firm decision to drill the reef
structure after the finalisation of the interpretation “in early 2009”. If Claimants had
really intended to do so, one would have expected them to transport the allegedly
acquired drilling rig immediately.

727

Mr. Stati is also proven wrong by an amended working programme that TNG
submitted at the end of April 2009 and thus certainly later than “early 2009”: On 30
April 2009, Claimants submitted a draft addendum to Contract No. 302 to the
MEMR which contained an amended working programme. 833 This working
programme still did not provide for any drilling of the supposed “Interoil Reef”. It is
simply non-credible that TNG would have made the “firm decision” to drill the
“Interoil Reef” in early 2009 but not include this in the working programme it
submitted at the end of April 2009.

728

This working programme even did not foresee the further drilling of Munaibay-1
well any more. Instead another well on Munaibay was included, Munaibay-2. The
target depth of this well was 4,700 m and thus clearly a depth in which even
Mr. Romanosov would not expect the Interoil Reef.

729

Mr. Cojin’s lies regarding the allegedly planned start of drilling the supposed
Interoil Reef are even more obvious. In the Hearing on Quantum, counsel for
Claimants made Mr. Cojin state the following under direct examination:

832

Testimony of Mr. Stati, Hearing on Quantum, Transcript Day 2, p.85, lines 10-15.
Draft Addendum No. 9 to Contract No. 302 (Exhibit C-168).
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Q. Did TNG have a specific timeframe in mind as to when it
planned to begin drilling the Munaibay 3 well to the Interoil Reef?
A. When it comes to the timeframes, the forecast was: we bought a
rig; we carried out 3D seismic assessment in December 2008/early
2009 in order to know more specifically the characteristics of the
well; and we started transportation in December. And we planned
when to start drilling, and that was planned for early May 2009;
and we planned that we would finish this sometime in
September/October 2009.”834
730

Mr. Cojin essentially claims that TNG planned to start drilling a new well on the
supposed Interoil Reef in May 2009. Still, in TNG’ draft addendum dated 30 April
2009, there is no mention of such a well.835

731

All of this is despite the fact that even Mr. Romanosov conceded that TNG could not
just have started drilling an ultra-deep well but instead it would have needed to go
through the administrative procedure of obtaining an approval for such drilling:
“However, when you have exploration wells of this kind, which are
very important, which give you important information about the
region and which have quite a significant depth, they have to be
approved by the ministry and by the state.”836

732

Mr. Cojin alleged that the working programme submitted on 14 October 2008
contained drilling the “Interoil Reef” because it contained drilling the Munaibay-1
well to 6,000m. 837 Leaving aside for the moment that Claimants’ had apparently
already given up this plan in April 2009 when they submitted the draft addendum to
Contract No. 302, drilling the Munaibay-1 well could not have led to a discovery
because Claimants’ could not have penetrated the reef at a depth of 6,000m as
pointed out by GCA:
“Extending the Munaibay well to 6,000 m would not have
intersected the ‘InterOil Reef’ structure as mapped on either 2D
seismic or as mapped on the new 3D seismic, at a depth of 6,350
m.”838

834
835
836
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Testimony of Mr. Cojin, Hearing on Quantum, Transcript Day 2, p.65, lines 12-22.
Draft Addendum No. 9 to Contract No. 302 (Exhibit C-168).
Testimony of Mr. Romanosov, Hearing on Quantum, Transcript Day 2, p.19, lines 17-21.
Testimony of Mr. Cojin, Hearing on Quantum, Transcript Day 2, p.70, lines 3-11.
GCA Third Expert Report, para. 66.
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733

Claimants’ allegations regarding the time necessary to drill a well to the supposed
Interoil Reef among others disregard the challenges of drilling to such depth in
general, they disregard the challenges of drilling in an H2S rich environment, they
disregard necessary administrative procedures and last but not least they disregard
their own inexperience in drilling such wells. Apparently, this is another instance in
which Claimants massively understate the time necessary for developing a project –
similar to Claimants’ failed LPG Plant project that was delayed for years and the
costs of which more than doubled over time.839

734

Claimants also disregard that in order to declare discovery and thus not to be obliged
to relinquish the area, the subsoil user needs to prove that the discovery is
commercial. This is explicitly specified in section 8 of Contract No. 302.840 Hence,
Claimants would need to prove to the competent body that the discovery is
commercially exploitable. However, Claimants would never have been able to
demonstrate this as Deloitte’s assessment even of GCA’s high risk case
demonstrates.841

735

Therefore, in summary:
“Under the terms of the Exploration License Agreement, to convert
the Exploration License to a Production License requires that the
License holder submit, and MEMR approve, a Declaration of
Commerciality on the discoveries made in the exploration area.
The license holder is then required to relinquish any areas of Block
302 not converted to a Production Agreement. Given the
impossibility to declare and get approved a commercial discovery
in time, TNG was in no position to ever acquire rights to the
development of the ‘InterOil reef’.”842

2.

The “Interoil Reef” based on the old 2D seismic data is disproved

736

After interpreting the 3D seismic data made available by Claimants after the Hearing
on Quantum, GCA have found that the “Interoil Reef” feature as interpreted by both
GCA and Ryder Scott 843 is gone. The 3D seismic data has clearly disproven the
existence of this feature. Its geological chance of success is now 0%. As GCA put it:

839

See below Part IV, D.II.
Contract No. 302 (Exhibit C-53).
Deloitte & Touche Supplemental Expert Report, paras. 261 et seqq.
GCA Third Expert Report, para. 67.
For a map of the “Interoil Reef” as interpreted by Ryder Scott based on 2D seismic data cf. Exhibit R-391.
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“The location of the previous “InterOil Reef” based on the
interpretation of the 2D seismic dataset is different to the location
of the “InterOil Reef” feature when using the 3D data. […] This
means that the new “InterOil Reef” is not a modification of the
old interpretation, but a completely new and different feature that
was only identified once the 3D data became available.” 844
(emphasis added)
“The new interpretation based on the 3D seismic data supersedes
and replaces the earlier interpretation. These interpretations are
mutually exclusive.”845 (emphasis added)
737

GCA have illustrated the dramatic switch from the old 2D interpretation to the new
structure in the following map:846

844

GCA Third Expert Report, para. 81.
GCA Third Expert Report, para. 72.
GCA Third Expert Report, para. 81, Figure 6.1.
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738

Visibly, the old 2D interpretation and the new GCA interpretation (outlined in red
and in green for a high risk alternative model) have little in common. In particular
the outlines of the structure have moved by several kilometres in different directions,
as the scale on the map shows.

739

Against this background, the statement by Mr. Nowicki of Ryder Scott, according to
which the “Interoil Reef” in the 3D interpretation moves to the south and rotates in a
clockwise fashion, 847 is highly misleading. Nothing has moved. The previously
assumed structure is gone and a new one is being interpreted.

740

The fact that Claimants chose to introduce a claim for the completely new 3D
seismic supported “Interoil Reef” feature only in direct testimony of the Hearing on
Quantum speaks volumes about the credibility of their “Interoil Reef” arguments and
their willingness to abide by basic principles of procedural fairness.

847

Testimony of Mr. Nowicki of Ryder Scott, Hearing on Quantum, Transcript Day 3, p.102, line 23 - p.103, line 13.
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3.

The newly available 3D Seismic data confirms that the “Interoil Reef” is not a
viable prospect

741

The analysis of the newly available 3D seismic data confirms that the alleged
“Interoil Reef” is non-commercial. No prudent investor would have taken the
decision to drill to this prospect.

742

As Deloitte have calculated based on GCA’s interpretation of the 3D seismic data,
the net present value of the “Interoil Reef” is negative (USD -87.5 million).848 The
main reasons for the uncommerciality stem from the fact that the prospect as
interpreted by GCA is comparatively small and has at the same time comparatively
high development costs and needs a comparatively long time for its development,
mainly due to its depth and the likely presence of significant quantities of H2S in the
gas stream.

a)

Recoverable volumes

743

Under GCA’s interpretation of the “Interoil Reef” based on 3D seismic data, the best
case ultimate recovery of gas from the “Interoil Reef” amounts to 3.7 billion cubic
meters.849 To put this figure into perspective, the Tribunal may take guidance from
the fact that in 2008, its strongest year, the Tolkyn field produced 2.37 billion cubic
meters of gas alone.850 It is thus clear that the “Interoil Reef” as interpreted by GCA
does not provide for a huge reserve of gas.

744

GCA’s estimate of comparatively little reserves results from the fact that based on
the 3D seismic data provided by Claimants, it is impossible to prove the existence of
a so-called “statigraphic trap” that would be capable of holding large amounts of
hydrocarbons. GCA describe this in the following words:
“A hydrocarbon trap requires both a geometry capable of
containing (trapping) hydrocarbons, but also a seal to retain the
hydrocarbons once they have reached the trap. The seal in a
stratigraphic trap is required to be a top and lateral seal.” 851
(emphasis added)

745

In other words: For a 3D Seismic Analysis to prove the existence of a large,
“statigraphic” trap, it is necessary that the 3D data clearly shows a seal at the top of

848

Deloitte & Touche Supplemental Expert Report, para. 260.
GCA Third Expert Report, para. 126, Table 6.3.
Witness Statement of Mr. Aldashev, para. 2.
GCA Third Expert Report, para. 73.
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the structure, but also on all sides of it. The further down the seal is visible in the 3D
data, the bigger the potential for hydrocarbons. The existence of a seal to a side of a
structure is also referred to as “closure”. What a geologist looks for when
interpreting 3D seismic data is thus whether closure to all sides of a structure exists.
If this is the case, there is potential for a large hydrocarbon trap.
746

GCA have interpreted the 3D data and found that the data does not show a largescale closure to all sides of the structure. To the north and the south-west, the data is
inconclusive, meaning that no closure can be seen:
“In the evaluation the “InterOil Reef” is well imaged in the centre
of the 3D area and can be interpreted away from this area towards
the north and south-west. In the northern part of the 3D volume the
‘InterOil Reef’ reflector is interpreted to rise gently towards the
north, severely limiting the potential closure associated with the
‘InterOil Reef’. This is also the case to the south-west where the
reflector shows no evidence of large-scale closure within the 3D
area”.852

747

In other words, the 3D data does not show a “deep” lateral seal to all sides of the
structure, so that no large hydrocarbon trap could be interpreted.

748

TOTAL E&P, which evaluated the same 3D seismic data in 2009, came to the same
result and also concluded that based on the 3D data, the reef does not close.853

749

However, what GCA could discern from the 3D data was a very small feature at the
top of the “Interoil Reef” structure. For this very small feature, covering an area of
approx. 8 square kilometres, closure to all sides could be seen moderately well on
the 3D seismic data.854 Based on the geometry of this small feature, GCA have run a
prospective resource estimate that led to the relatively small resource estimate of
3.7 billion cubic metres.855

750

As will be set out in more detail below,856 GCA have also provided an alternative
model which assumes the existence of “deep” full-scale closure and thus of a large
trap. This model is not supported by the available 3D data and GCA have created it
by assuming closure where none can be seen on the 3D data. The purpose of the
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GCA Third Expert Report, para. 114.
E-mail by Mr. Mallard to TOTAL E&P colleagues dated 15 July 2009 (Exhibit R-360).
GCA Third Expert Report, para. 115.
GCA Third Expert Report, para. 126, Table 6.3.
See below Part IV, C.II.4.
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alternative GCA model is to provide a basis for discussion of the commerciality of
such a larger feature.
b)

Depth

751

GCA estimate the top of the “Interoil Reef” structure to be placed at a depth of at
least 6,150m. This is broadly in line with the Ascom “Interoil Reef” interpretation in
the “Project Munaibay 3D” presentation produced by Claimants after the Hearing on
Quantum. 857 This interpretation puts the top of the “Interoil Reef” at a depth of
5,900m.858

752

Based on this depth estimate, GCA consider that the total costs for drilling one
exploration, one appraisal and 4 development wells amounts to USD 181 million.859

753

Interestingly, both the GCA and the Ascom estimate are considerably shallower than
the estimate TOTAL E&P arrived at after intensive analysis in July 2009. As can be
seen from internal TOTAL E&P correspondence, TOTAL E&P estimated the top of
the structure to be placed at a depth of 7,200m. Notably, TOTAL E&P considered
this to be so deep that they were not even sure whether drilling was possible at all:
“this feature is very deep and drillability should be investigated
(Top anomaly approx. 7200m)”860 (emphasis added)

754

Against this background, there can be no doubt that the “Interoil Reef” is a very
deep structure requiring high capital expenditure for drilling and involving a severe
risk that it cannot be drilled at all. As explained above, Claimants have severely
understated the costs of drilling the structure.861

c)

The likely presence of significant quantities of H2S increases necessary capital and
operative expenditure for the “Interoil Reef” considerably

755

An important issue in the assessment of the “Interoil Reef” is the likely presence of
H2S in the gas stream one could expect from a hypothetically producing “Interoil
Reef”. In the following, it will be shown that there are strong indications for the fact
that such H2S would be found in significant quantities within the supposed “Interoil
Reef” gas (see aa.). Moreover, it will be demonstrated that the presence of these
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“Project Munaibay 3D” Presentation (Exhibit R-375).
“Project Munaibay 3D” Presentation, p.48 (Exhibit R-375).
GCA Third Expert Report, para. 180, Table 6.9.
E-mail by Mr. Mallard to TOTAL E&P colleagues dated 15 July 2009 (Exhibit R-360).
See above Part IV, A.VI.2.a.
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substances requires significantly higher capital and operative expenditure (see bb.).
Lastly, it will be explained that Claimants and their experts have so far completely
neglected the likely presence of H2S, thus providing a fundamentally flawed
valuation of the supposed “Interoil Reef” (see cc.).
aa)

Likely presence of significant quantities of H2S

756

There are a number of strong indications for the fact that H2S is likely a significant
part of any hypothetical gas stream from the “Interoil Reef”. To begin with, this is
indicated by the geological setting of the supposed reef structure. As GCA explain:
“It is well understood in the industry that deeper fields in this
region are prone to high levels of H2S in the gas. This is most
noticeable in the major, world class fields in Northern Kazakhstan,
such as Tengiz, Kashagan and Karachaganak where H2S handling
has been a major driver of development schedule and costs.”862

757

With a depth of at least 6,150m, the “Interoil Reef” would clearly be such deeper
field situated below the salt layer and would thus be prone to high levels of H2S.

758

In a publicly available report for another subsoil user in the same region, Ryder
Scott have concurred with GCA’s analysis and have stated themselves that
“[p]aleozoic carbonate reservoirs in Kazakhstan, and elsewhere, are known to
produce significant quantities of sour gas. [The subsoil user] estimates a 25 percent
volume of non-hydrocarbon gas from the targets in their portfolio. [Ryder Scott]
concurs that this is necessary economic consideration for the […] prospects.”863.
Since the term “sour gas” refers to natural gas containing H2S and since “paleozoic
carbonate reserves“ include carbonate reserves of Permian, Carboniferous or
Devonian origin – to which the “Interoil Reef” would belong –, this statement
confirms that significant quantities of H2S are to be expected in the supposed
“Interoil Reef” gas. Upon being presented with this evidence at the Hearing,
Claimants’ experts from Ryder Scott hence admitted “that there is a chance” that
significant H2S would be found in any gas from the “Interoil Reef”.864

759

The likely presence of H2S is also confirmed by specific exploration activity on the
supposed reef structure. The Munaibay-10 well, drilled from 1988-1992, confirmed
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GCA Third Expert Report, para. 193.
Ryder Scott Exploration Portfolio Review Blocks A and E prepared for Max Petroleum PLC dated July 2010, p.37
(Exhibit R-326).
Testimony of Mr. Nowicki of Ryder Scott, Hearing on Quantum, Transcript Day 3, p.152, line 24 - p.153, line 2.
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the presence of H2S on the Munaibay structure in a depth of approx. 5,700m.865
Since the “Interoil Reef” is supposedly located below the Munaibay-10 well, it is
particularly likely that the alleged “Interoil Reef” gas would contain significant
amounts of H2S. In fact, it could be that H2S containing gas from the “Interoil Reef”
migrated upwards to the Munaibay-10 well.866
760

Lastly, the high likelihood of significant H2S presence is also evidenced by the work
of TOTAL E&P. As part of Phase II of the Project Zenith sales process,
TOTAL E&P conducted a thorough internal analysis of the “Interoil Reef” prospect.
As one of many critical points, TOTAL E&P found that
“[e]stimated total resources are about 1 Tcf with 120 mmbbl
condensate (3 panels). The gas excludes 40% inerts (Co2 and
H2S).”867 (emphasis added)

761

This especially high number assumed by TOTAL E&P is particularly credible
because it was the result of TOTAL E&P’s independent work in 2009 and formed
the basis of TOTAL E&P’s business decision not to pursue any further the purchase
of KPM and TNG.868

762

During the Hearing on Quantum, Claimants have treated the presence of H2S in the
supposed “Interoil Reef” gas as something that could be the case but not as
something that necessarily has to be taken into account. They have not provided any
argument against the likely presence of H2S but instead simply suggested that it also
could not be there. For example, Mr. Romanosov implied that Claimants would only
have planned for the presence of H2S if it had actually been encountered.
Interestingly however, during their exploration activity, Claimants themselves were
fully aware of the likely presence of high quantities of H2S. In particular, Claimants
had included a reference to the findings of the Munaibay-10 well in a presentation
on the Contract 302 Properties. 869 Claimants thus acknowledged the risks of H2S
presence at the time – a fact about which they and their witnesses seem to have
forgotten for the purposes of this arbitration.

865
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Munaibay-10 Well Log Book, p.7 (Exhibit R-376).
Against this background, Mr. Romanosov’s statement that “we did not expect to find high levels of H2S there,
because the neighbouring wells did not show such high levels.” is clearly is misstatement of the facts. The
Munaibay-10 well had shown significant amounts of H2S and it is a neighbouring well.
E-mail by Mr. Mallard to TOTAL E&P colleagues dated 15 July 2009 (Exhibit R-360).
See above Part II.B.1.b.
Undated Tristan Oil Presentation “Project Tabyl”, p.10 (Exhibit R-377).
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bb)

Significant increase in capital and operative expenditure

763

The presence of significant amounts of H2S in a gas stream necessitates significant
increases in capital expenditure. That is because H2S is toxic to humans 870 and
because H2S is highly corrosive and can thus not be transported in regular
pipelines.871

764

GCA have identified the following challenges for the development of a reservoir
with high levels of H2S:
• Significantly increased safety and environmental challenges and
regulatory approvals
• Extended drilling durations and well test challenges
• Extended development planning and project sanction duration
• Increased drilling rig costs and drilling durations
• Increased CAPEX for well tubulars, flowlines, and process
equipment (pre H2S removal) due to requirement for corrosion
resistant materials
• Additional CAPEX to remove H2S from the gas stream, typically
an Amine unit, with regeneration
• Additional CAPEX to treat and handle the sulphur waste
product
• Increased construction CAPEX associated with increased
facilities and CRA materials
• Increased OPEX associated with H2S monitoring and safety,
H2S removal, sulphur storage and disposal872

765

In order to assess the likely capital expenditure and timing for the “Interoil Reef”
development, GCA have prepared an outline field development plan and a
development cost estimate. Capital expenditure is increased significantly inter alia
because of the necessary modifications to the drillings rigs, the need for corrosion
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As acknowledged by Mr. Romanosov, Hearing on Quantum, Transcript Day 2, p.20, lines 7-8.
Testimony of Mr. Wood of GCA, Hearing on Quantum, Transcript Day 3, p.202, lines 22 - p.203, line 1.
GCA Third Expert Report, para. 195.
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resistant materials for the pipelines and because of the necessary treatment
facilites.873
766

Claimants’ witnesses and experts have admitted that many of the points outlined by
GCA have to be taken into account if one assumes there is significant H2S. For
example, Ryder Scott admitted if there are significant quantities of H2S, a gas
metering facility and facilities for recovering, storing and disposing of the sulphur
produced as a waste product would be necessary upon the start of production.874
Mr. Romanosov agreed that such treatment facilities would be required from the
start.875 Further, Mr. Romanosov admitted that for drilling into a prospect with high
levels of H2S, drilling equipment adapted to this specific environment is
necessary. 876 Moreover, Mr. Romanosov also recognised that gas containing high
levels of H2S can only be transported through pipelines made of corrosion resistant
material, namely alloyed steel.877

767

In order to avoid the conclusion that high capital expenditure is necessary to treat the
supposed “Interoil Reef” gas for H2S, Claimants’ witness Mr. Romanosov suggested
at the Hearing on Quantum that treatment facilities for the gas of the Tolkyn field
would be sufficient to handle the “Interoil Reef” output. 878 In particular,
Mr. Romanosov suggested that the mere use of a few more chemicals in the existing
Tolkyn facility would be sufficient to treat for the H2S in the supposed “Interoil
Reef” gas.879

768

To anyone with any amount of reasonable knowledge of H2S treatment, this
statement is laughable. As GCA explain:
“High volumes of H2S have a totally different impact on a
development than low levels of H2S, such as at the existing Tolkyn
development where the H2S content is negligible.
Tolkyn is reported to have 50 parts per million (ppm) of H2S. This
level of H2S is above the required gas sales specification so needs
to be removed (using relatively simple facilities, and without the
need for sulphur recovery), but is not deadly in short term
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GCA Third Expert Report, para. 180, Table 6.9.
Testimony of Mr. Latham of Ryder Scott, Hearing on Quantum, Transcript Day 3, p.153, lines 7-21.
Testimony of Mr. Romanosov, Hearing on Quantum, Transcript Day 2, p.20, line 23 - p.21, line 12.
Testimony of Mr. Romanosov, Hearing on Quantum, Transcript Day 2, p.18, lines 2-9.
Testimony of Mr. Romanosov, Hearing on Quantum, Transcript Day 2, p.18, lines 10-12.
Testimony of Mr. Romanosov, Hearing on Quantum, Transcript Day 2, p.20, line 23 - p.23, line 6.
Testimony of Mr. Romanosov, Hearing on Quantum, Transcript Day 2, p.22, line 15 - p.23, line 6.
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exposure, and is manageable in terms of corrosion. The level of
H2S that would be expected from the “InterOil Reef” feature, in
the order of 10% (100,000 ppm), is deadly to humans on exposure,
corrosive to steel, and requires complex high cost, removal and
handling processes, and disposal facilities.”880
769

Against this background, there can be no doubt that additional and costly facilities
would be necessary to deal with the H2S in the “Interoil Reef” gas stream.

cc)

Claimants and their experts have completely neglected the likely presence of H2S in
order to inflate their damage claim

770

As outlined above, FTI’s assessment of the necessary treatment facilities and other
infrastructure for the Contract 302 Properties is completely opaque. 881 FTI simply
did not provide for estimates of the necessary capital expenditure for infrastructure
and instead simply stated its overall capex estimates. 882 It is for this reason that
GCA themselves were forced to calculate the FTI infrastructure based on the
available information in the FTI Reports.883

771

While this calculation by its nature did not allow any conclusion as to the exact
infrastructure foreseen, it showed that FTI had made “virtually no allowance for
costs for the necessary facilities and pipelines in its evaluation”.884 Specifically, FTI
had estimated infrastructure capex of only USD 108.2 million in a period from 2008
to 2018. Importantly, USD 70 million of the infrastructure capex provided for by
FTI are not to be made on or before FTI’s production start date in 2010, but only
starting from 2016.885 This later capital expenditure thus cannot have been foreseen
for the construction of the infrastructure necessary for production from the “Interoil
Reef”, leaving less than USD 40 million for such infrastructure.

772

In comparison, GCA estimated infrastructure capex of USD 459 million for its
interpretation of the “Interoil Reef”. 886 The alternative “Interoil Reef” that is not
supported by 3D data and that will be discussed in more detail below even requires
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GCA Third Expert Report, paras. 196 et seq.
See above Part IV, A.VI.2.b.
Memorably, Mr. Rosen of FTI was not able to point to a breakdown of non-drilling capex in FTI’s reports when
asked in cross-examination at the Hearing on Quantum, cf. Testimony of Mr. Rosen of FTI, Hearing on Quantum,
Transcript Day 4, p.71, line 16 - p.72, line 21.
GCA Third Expert Report, paras. 198 et seqq.
GCA Third Expert Report, para. 200.
GCA Third Expert Report, para. 199, Table 6.11.
GCA Third Expert Report, para. 180, Table 6.9.
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infrastructre capex in an amount of USD 2.35 billion. 887 This illustrates quite
drastically how FTI inflated the “prospective value” of the “Interoil Reef” by
ignoring necessary capital expenditure, in particular such that is due to the presence
of significant H2S.888
773

Given the complexity of the supposed “Interoil Reef” development, FTI’s failure to
provide for meaningful infrastructure capex, combined with the fact that FTI failed
to provide for any explanation as to how it arrived at its capex figures, completely
undermines FTI’s valuation of the Contract 302 Properties.

d)

Length of development

774

GCA have provided an outline field development plan setting out the various steps
necessary for the development of the “Interoil Reef”.889 Based on their experience as
advisors to project developments in Kazakhstan and taking into account the various
challenges outlined above, GCA determined that production would start in 2018
only.890 This late start of production has a considerable effect on the commerciality
of the “Interoil Reef” as later cash flows in a DCF analysis are discounted more
strongly, leading to decreased valuation results.

775

Importantly, Claimants’ experts have chosen a completely unrealistic development
schedule for the “Interoil Reef”, thus inflating their valuation results considerably.
They assume that the first two production wells on the “Interoil Reef” would be
drilled in 2009 already and that production (of significant volumes of gas) would
start in 2010.891 GCA leave no doubt that such schedule is completely unrealistic:
“FTI has used a totally unachievable development schedule in its
evaluation, with production from the ‘InterOil Reef’ commencing
in 2010, before the feature could even have been adequately
appraised. FTI made no allowance for the time required to design
and build the pipelines required to transport the gas from the
prospect to the point of sale, for the facilities to process the gas
and condensate, or for the facilities to handle the sulphur waste
product from the gas processing operation.”

887
888

889
890
891

GCA Third Expert Report, para. 190, Table 6.10.
While not being able to specify infrastructure capex assumed in the FTI valuation, Mr. Rosen of FTI confirmed at
the Hearing on Quantum that FTI had made no provision for infrastructure necessary because of the presence of
H2S in the gas stream, cf. Testimony of Mr. Rosen of FTI, Hearing on Quantum, Transcript Day 4, p.75, line 19 p.76, line 18.
GCA Third Expert Report, paras. 175 et seqq.
GCA Third Expert Report, para. 177, Figure 6.16.
FTI Consulting Expert Report, Exhibit L.
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“[…] there is no allowance in the RSC schedule for appraisal
drilling, development planning, preparation of an Environmental
Impact Assessment, and regulatory approvals […]”892
776

Claimants’ experts’ schedule is also in stark contrast to the actual developments
Claimants realised in Kazakhstan. For example, TNG drilled its first exploration
wells on Tolkyn in 2001893 but only started producing non-negligible volumes of gas
there in 2004. 894 Thus, the assumption that the considerably deeper, sub-salt
“Interoil Reef” could start production within one year from the drilling of the first
exploration well is utterly nonsensical. This applies all the more taking into account
the considerably more complex facilities required for treatment of the “Interoil Reef”
gas.

e)

Geological and Economic Chance of Success

777

GCA have prepared a detailed analysis of the geological chance of success of the
small structure GCA have interpreted on the 3d seismic data, taking into account
various factors such as the general comparability to analogue structures in the
region, the likelihood of migration of hydrocarbons into the trap, the reservoir
quality, the trap evaluation and the seal effectiveness.895 This analysis is similar to
GCA’s earlier GCoS assessments of prospects on the Contract 302 Area. Based on
this analysis, GCA estimate a GCoS of 10% for the “Interoil Reef” feature.896 In
other words: In 90% of all cases in which an operator goes through with an
exploration, he will not find the structure as outlined in this alternative model.

778

Further, GCA estimate an ECoS of 50%,897 unchanged from its previous assessment
based on 2D seismic data.898 In that regard, it is noteworthy that ECoS as a concept
and GCA’s ECoS estimates have never been questioned by the Claimants in any
way.

779

Importantly, even disregarding GCoS and ECoS, as FTI wrongly do as part of their
“prospective” valuations, the “Interoil Reef” is still not a commercially viable

892

GCA Third Expert Report, paras. 205, 211.
Reports of the MEMR for TNG dated January/February 2010, Table 1 (Exhibit C-386).
Project Zenith – Vendor Due Diligence by KPMG dated 29 August 2008, p.74 (Exhibit C-69).
GCA Third Expert Report, paras. 127 et seqq.
GCA Third Expert Report, para. 138, Table 6.4.
GCA Technical Report, Appendix III, Section on “Interoil Reef Prospective Gas”.
GCA Third Expert Report, para. 174.
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prospect. As Deloitte have calculated, the “Interoil Reef” has an unrisked net present
value of USD -249.3 million.899
4.

A merely speculative case lacking full closure on the 3D seismic data is equally
uncommercial

780

As mentioned above, GCA also provided an alternative model of the “Interoil Reef”
which is not supported by the available 3D data but which assumes - for the sake of
argument only - the existence of “deep” full-scale closure and thus of a large trap.900
This is to address a model that Claimants will likely present to the Tribunal with
their post-hearing brief.901

781

GCA have created this model by assuming closure where none can be seen on the
3D data:
“The northern closure and south-western closure for this feature
are absent due to very poorly imaging on the 3D dataset, and GCA
has had to ‘ghost’ or ‘force’ the interpretation through areas of
poor or low quality seismic. This is the major uncertainty in this
assessment, and the closure assumed in this model is not supported
by the 3D seismic dataset. There is considered to be little to no
chance that this being a likely outcome and the GCoS estimate for
this model is very low.”902

782

The purpose of the alternative (or speculative) GCA model is to provide a basis for
discussion of the commerciality of such a larger feature.903

783

Deloitte have calculated the economics of this alternative model and have arrived at
a negative net present value of USD -89.4 million. 904 For the alternative model,
uncommerciality is mainly the result of comparatively high development costs and
the length of the development, both again resulting from the feature’s depth and the
likely presence of significant quantities of H2S in the gas stream. In that regard, the
same considerations as for the actual GCA interpretation apply, albeit that the

899
900
901

902
903
904

Deloitte & Touche Supplemental Expert Report, para. 259.
GCA Third Expert Report, paras. 139 et seqq.
From the testimony of Mr. Nowicki of Ryder Scott, it appears that Ryder Scott assume a larger trap for the Interoil
Reef, cf. Testimony of Mr. Nowicki of Ryder Scott, Hearing on Quantum, Transcript Day 3, p.102, line 23 - p.104,
line 4.
GCA Third Expert Report, para. 141.
GCA Third Expert Report, para. 140.
Deloitte & Touche Supplemental Expert Report, para. 268.
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overall capital and operative expenditure is naturally higher because the overall
development is larger.905 ECoS is unchanged.906
784

Considerable differences arise regarding the reserves estimate and the issue of
GCoS:

a)

Recoverable volumes

785

In GCA’s alternative model of the “Interoil Reef”, the ultimate recovery of gas from
the “Interoil Reef” is considerably higher than in the actual GCA interpretation. As
explained, this is due to the considerably larger trap that underlies this model based
on the speculative assuming of a closure. Specifically, the best estimate ultimate
recovery amounts to 58.5 billion cubic meters.907

b)

Geological chance of success

786

The GCoS of the alternative model is naturally considerably lower than that of the
regular GCA interpretation. GCA attribute a GCoS of 5% to this model.908 In other
words: In 95% of all cases in which an operator goes through with an exploration, he
will not find the structure as outlined in this alternative model.

787

The low GCoS is mainly due to two reasons: The low probability of full closure and
the likely lack of seal effectiveness.

788

As to the first reason, GCA simply could not assign a high probability to the
existence of closure as such closure was not visible in the 3D data for the northern
and southwestern side of the structure.909 The lack of reliable 3D seismic data has a
direct negative impact on the GCoS.910

789

As to the second reason, GCA also could not assign a high probability to seal
effectiveness due to likely earth faults cutting through the structure.

905

GCA Third Expert Report, para. 190, Table 6.10.
GCA Third Expert Report, para. 186.
GCA Third Expert Report, para. 146, Table 6.6.
GCA Third Expert Report, para. 151, Table 6.7.
GCA Third Expert Report, para. 150.
The lack of quality in the 3D seismic data could be due to the fact that the 3D seismic analysis had apparently not
been conducted with the “Interoil Reef” as the aim of exploration. This can be derived from the contemporaneus
PGD Services Seismic Interpretation Report (Exhibit R-392) which was prepared by the company conducting the
seismic survey and which does not analyse the feature and its horizons at all. For further contemporaneous
documentation cf. also PGD Services Seismic Processing Report (Exhibit R-390).
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790

Seal effectiveness is important because over time, hydrocarbons may migrate out of
a trap and potentially up to the surface if the seal of the trap is ineffective and thus
“leaks”. This can leave a dry hole with no resources to produce.

791

There are several reasons that create serious doubts as to the effectiveness of the
“Interoil Reef” seal. The basic issue is that from the 3D seismic data, it is clear that
several faults cut through the structure of the “Interoil Reef”. A fault is a
discontinuity in a volume of rock, across which there has been significant
displacement along the fractures as a result of earth movement. Faults can destroy a
top seal and create pathways along which hydrocarbons can migrate out of a trap.

792

With regard to their alternative model of the “Interoil Reef”, GCA comment:
“It is likely that the effectiveness of the sealing interval may be
compromised by faults that breach the seal. Faults are clearly seen
on the 3D seismic data.”911

793

When assessing the 3D seismic data in 2009, TOTAL E&P made the same
observation. This even formed part of their decision to ultimately not go through
with a purchase of KPM and TNG. 912 As is stated in an internal e-mail from
July 2009:
“[W]e do see a strong risk associated with the top seal. We map
faults crossing the Permian-carboniferous section down to the
mounded anomaly.”913

794

TOTAL E&P analysed the faulting in detail. The following extract from a slide of an
internal TOTAL E&P presentation shows that TOTAL E&P identified a total of
seven faults above the reef structure based on the 3D seismic data (these are the thin
black lines below the Munaibay-1 well and above the reef structure).914

911

GCA Third Expert Report, para. 151.
See above Part II, B.II.1.b..
E-mail by Mr. Mallard to TOTAL E&P colleagues dated 15 July 2009 (Exhibit R-360).
TOTAL E&P Tabyl Block Presentation (Exhibit R-378).
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795

The assumption that hydrocarbons have migrated out of the trap is also supported by
the fact that hydrocarbons have been found in shallower sections above the reef
structure, namely in the Munaibay oil and gas discoveries which are situated on top
of the supposed “Interoil Reef”. As TOTAL E&P noted in their internal e-mail prior
to abandoning the acquisition project:
“[T]he presence of hydrocarbon at the Permian and triassic level
above (Munabay) could be an expression of a leak through this
fault”915

796

GCA have made the same observation:
“[…] it is possible that these [faults] could provide conduits and
migration pathways from the deep source rocks to the shallower
reservoirs.”916

797

Consequentially, GCA have assigned a comparatively low seal effectiveness factor
to their alternative model, which lowers its GCoS overall.

798

Importantly, even disregarding GCoS and ECoS, as FTI wrongly do as part of their
“prospective” valuations, the alternative model of the “Interoil Reef” is still not a
commercially viable prospect. As Deloitte have calculated, the alternative model has
an unrisked net present value of USD -456 million.917

915

E-mail by Mr. Mallard to TOTAL E&P colleagues dated 15 July 2009 (Exhibit R-360).
GCA Third Expert Report, para. 151.
Deloitte & Touche Supplemental Expert Report, para. 267.

916
917

217

5.

Ascom’s own geologists do not believe that the Munaibay-1 well would have
reached the “Interoil Reef” even if drilled to its target depth of 6,000m

799

At the Hearing on Quantum, Claimants surprised everyone with the introduction of a
3D seismic data interpretation during the direct testimony of Ryder Scott. One of the
statements that Mr. Nowicki made during that testimony was that based on the 3D
seismic, he assumed that the Munaibay-1 well would have reached the “Interoil
Reef” if it had been drilled to its target depth of 6,000m.918

800

Claimants tried to further corroborate this statement with testimony from their
witnesses:
(c)

Mr. Romanosov stated quite apodictically that the top of the “reef” would be
situated at a depth of 5,000m.919

(d)

Mr. Cojin, was a bit more flexible and believed the top to be between 5,000
and 6,000m depth.920

801

However, what Claimants concealed from the Tribunal was the fact that Ascom’s
own geologists are of a different view. They believe that the top of the “reef”
structure starts at a depth of 6,500m only and that the Munaibay-1 well would
penetrate the structure between 6,600m and 6,700m of depth. Thus, Ascom’s own
geologists do not believe what Ryder Scott and Claimants’ witnesses have testified
in front of the Tribunal.

802

Importantly, Ascom’s geologists informed counsel for Claimants about their
estimate prior to the Hearing on Quantum.

803

The depth estimate of Ascom’s geologists can be seen on a depth map from an
internal memorandum prepared by Ascom’s geologists in the run-up to the Hearing
on Quantum for Claimants’ legal counsel:921

918

Testimony of Mr. Nowicki of Ryder Scott, Hearing on Quantum, Transcript Day 3, p.103, line 16 - p.104, line 4.
Testimony of Mr. Romanosov, Hearing on Quantum, Transcript Day 2, p.6, lines 1-11.
Testimony of Mr. Cojin, Hearing on Quantum, Transcript Day 2, p.72, lines 7-11.
Internal Ascom Memorandum on the Tabyl Block, p.3 (Exhibit R-382).
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804

The Republic has highlighted both the depth line depicting the top of the structure at
6,500m and the Munaibay-1 well which is situated between the depth lines for
6,600m and 6,700m.

805

The memorandum from which the depth map is taken was produced by Claimants
after the Hearing on Quantum upon insistance of the Republic. In their submission
of 16 February 2013, Claimants had stated that the memorandum “was created by
Ascom geologists recently as a summary for counsel of the Munaibay 3D
project”. 922 It is thus clear that this document had been available to counsel for
Claimants prior to the Hearing on Quantum and that they nonetheless decided to go
through with direct testimony of their experts alleging that the Munaibay-1 well
could have reached the “Interoil Reef”. Claimants’ counsel and witnesses thus
deliberately concealed the position of Ascom’s own geologists on the matter,
misleading the Tribunal and the Republic in the process.

806

Importantly, GCA concur with Ascom’s geologists that the Munaibay-1 well would
have stopped short prior to reaching the “Interoil Reef” structure. GCA have studied
the 3D seismic data and have concluded that
“[…] the Munaibay-1 well would have needed to have been drilled
to at least 6,350 m before reaching the top of the ‘InterOil Reef’
feature.”923

807

TOTAL E&P estimated the top of the structure even further below, at a depth of
7,200m.924

808

Moreover, it is important to keep in mind that the Munaibay-1 well was abandoned
at 4,700m because of what Claimants’ witnesses described as technical
“challenges”. 925 These “challenges” allegedly caused Claimants to buy a new
drilling rig which they supposedly believed to be capable of reaching the depth of
6,000m. 926 Thus, irrespective of the depth of the top of the “Interoil Reef”,
Claimants never reached the “reef” with the Munaibay-1 well and could have never
reached it because the drilling rig they used was not capable of overcoming the
technical challenges. Or in other words: Claimants used inadequate equipment and
got stuck 1,300m prior to reaching what in all likelihood would have been a dry hole
anyways.

922

Claimants’ Submission dated 16 February 2013, para. 26 H (Exhibit R-388).
GCA Third Expert Report, para. 124.
E-mail by Mr. Mallard to TOTAL E&P colleagues dated 15 July 2009 (Exhibit R-360).
Testimony of Mr. Cojin, Hearing on Quantum, Transcript Day 2, p.70, line 7 and lines 12-16.
Testimony of Mr. Stati, Hearing on Quantum, Transcript Day 2, p.84, lines 3-10.
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III.

Claimants have suffered no damages with regard to other prospects and
discoveries on the Contract 302 Area

809

Further, Claimants have also not suffered any damages with regard to the other
discoveries and prospects on the Contract 302 Area. The Tabyl Main and Munaibay
East discoveries and the Tabyl West, Munaibay North and Bahyt prospects have
negative present net values as well and are thus completely worthless.

810

With regard to the Tabyl Main discovery and the Tabyl West, Munaibay North and
Bahyt prospects, no updates to the geological assessment or valuation were
necessary. The findings made Deloitte GmbH927 Reports thus remain unchanged.

811

In response to a query by Claimants during the Hearing on Quantum, GCA have
made a slight revision to the capital expenditure profile for the Munaibay East Oil
discovery.928 Deloitte have revised their calculation based on the updated profile and
now arrive at a net present value of USD -223.7 million.929 The net present value of
the discovery thus remains negative and no compensation can be due for it.

927

Deloitte GmbH Expert Report, paras. 369 et seqq. (Munaibay North), 392 et seqq. (Bahyt), 441 et seqq. (Tabyl
Main, Tabyl West, Bahyt Triassic).
GCA Third Expert Report, para. 225.
Deloitte & Touche Supplemental Expert Report, para. 250.
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D.

The LPG Plant is worthless

812

Claimants’ unfinished LPG Plant has a negative value. It was a project that was
intended to be constructed with minimal cash exposure and thus low risk but ended
up to be a money sink that eventually ate up most of TNG’s working capital.

813

In the Hearing on Quantum, Claimants’ once again failed to show how the LPG
Plant could have been operated economically. The Hearing also revealed that
Claimants’ depiction of the construction of the LPG Plant was a set of lies, intended
to mislead both the Tribunal and potential investors. Claimants’ witnesses provided
wrong information about the economic parameters of the project and they omitted
material facts. The Hearing further demonstrated why the construction was such a
failure when it became apparent that it was supervised by incompetent personnel.

I.

The LPG Plant has a negative value

814

The LPG Plant has a negative value as essentially because of TNG’s limited supply
of gas it could only be operated for four years.930 The Republic’s expert, Mr. Gruhn,
has been very firm on this point.
“Q. I take it that your opinion regarding the negative value of the
LPG plant is premised essentially on the notion that TNG itself did
not have sufficient gas to load the plant?
A. Yes.”931

815

Claimants appear to think that it was the Republic’s valuation date that led Mr.
Gruhn to the assumption that the LPG Plant could not be operated economically with
gas from Tolkyn and Borankol alone:
“The state's theory is that the LPG plant cannot be operated long
enough to recover its investment cost, but this is based solely on
the assumption that the only gas that would be available to operate
the plant is gas from the Tolkyn field. This assumption has two
major flaws. The first is that but for the state's harassment of the
claimants, the LPG plant would have gone online, under the

930
931

Respondent’s Rejoinder on Quantum, paras. 145 et seqq; Deloitte & Touche Expert Report, paras. 444-464.
Testimony of Mr. Gruhn of Deloitte GmbH, Hearing on Quantum, Transcript Day 4, p.141, line 22 - p.142, line 1.
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original construction schedule, in August 2009, about two years
before JCA (sic) and Deloitte make the assumptions in their
opinions. So by accelerating the valuation date forward to July
2010, the respondent has arbitrarily reduced the value of
processing only Tolkyn gas significantly.932
816

However, Mr. Rosen, Claimants’ expert, shares Mr. Gruhn’s opinion.
“(…) as I note in my report, if the LPG plant was to exist simply on
Tolkyn and Borankol, it could not.933

817

Therefore, both experts have testified to agree that without gas supply in addition to
gas from Tolkyn and Borankol, the value of the LPG Plant would be zero. This
means that taking the status quo on Claimants’ valuation date as well as on the
Republic’s valuation date, the value of the LPG Plant is zero.

818

Consequently, it would have been Claimants’ task to prove that additional supplies
of gas to the LPG Plant could be expected. However, Claimants have failed both in
their submissions as well as in the Hearings to show in how far their assertions that
gas could be supplied from Contract No. 302 or from third parties were anything
more than highly speculative as demonstrated below.934

819

Indeed, Total when making a bid in Project Zenith had also come to the conclusion
that the LPG Plant had a negative value, as pointed out by Mr. Chagnoux:
“Q:(…) So the process letter instructed the bidders to provide a
value for each of the assets, and in the first bid you do not provide
a value for the LPG plant, right?
A. Yes. The LPG has a negative value in our estimates.
Q. In the second bid you did make an offer of $100 million for the
LPG plant, didn't you?
A. I agree it was messy. We were just doing what Renaissance
Capital wanted to increase the figure.”935

820

It is also noteworthy that Claimants did not even question Mr. Khalelov on his
written and oral 936 witness statement that ever since Claimants abandoned the

932

Claimants’ Opening Presentation, Hearing on Quantum, Transcript Day 1, p.99, line 17 - p.100, line 4.
Testimony of Mr. Rosen of FTI, Hearing on Quantum,Transcript Day 4, p.83, lines 18-20.
See below Part IV, D.III.
Testimony of Mr. Chagnoux, Hearing on Jurisdiction and Liability, Transcript Day 4, p.18, lines 14-21.
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934
935
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construction site, no further works had been conducted and that there were no plans
to do so. This is indeed surprising given Claimants’ reliance that the Republic
allegedly did everything to gain possession of their LPG Plant.937

II.

Claimants sought to mislead the Tribunal and potential investors about
the economic parameters of the LPG Plant

821

Claimants sought to mislead the Tribunal and potential investors regarding the
economic viability of the LPG Plant. By explicitly making false statements and
omitting material facts, they intended to create the appearance that they still
possessed enough gas to be processed at the LPG Plant and that construction was
conducted without delay and without significantly exceeding the budget.

822

However, basically all parameters regarding the LPG Plant changed dramatically
from the original plan in 2006 to the situation when Claimants’ allegedly stopped all
further works on the construction in May 2009.

823

The original plan had envisaged the following basic parameters for the LPG Plant:

824

936
937
938
939
940
941
942

(a)

estimated exploitable gas reserves of 40.3 - 62.3 Bcm to be processed in the
LPG Plant;938

(b)

projected total costs of USD 105 million;939 and

(c)

start-up date in third quarter of 2007.940

When Claimants stopped the construction in May 2009, the situation was the
following:
(a)

estimated exploitable gas 2P reserves of 336,804 MMCf which equal about 9.5
Bcm to be processed in the LPG Plant estimated according to Claimants’ latest
reserves estimate at the time;941

(b)

projected total costs of USD 270 million;942 and

Testimony of Mr. Khalelov, Hearing on Quantum,Transcript Day 2, p.143, line 15 - p.144, line 13.
See for example Second Witness Statement of Mr. Stati, para. 7; First Witness Statement of Mr. Lungu, para. 28.
Ascom LPG Plant - Business Plan, p.1 (Exhibit R-333).
Ibid. p. 2.
Ibid.
Numbers are taken from Miller Lents Report 2009, p.1 (Exhbit R-349), which Claimants received in April 2009.
See for example Testimony of Mr. Lungu, Hearing on Quantum, Transcript Day 1, p.210, lines 3-9.
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(c)

825

earliest start-up date (according to Claimants’ own allegations without the
Republic’s alleged interference) in summer of 2009.943

This shows that Claimants decided to build the LPG Plant when they thought to have
gas in abundance, they thought that this would only cost USD 105 million (of which
they only sought to contribute USD 20 million)944 and they thought that the LPG
Plant would start generating revenue in the third quarter of 2007.

826

All of this has proven to be wrong and Claimants carefully sought to hide this
information from the Tribunal and potential investors.

1.

Mr. Lungu deliberately sought to mislead the Tribunal

827

Under cross-examination Mr. Lungu had to concede that the construction of the LPG
Plant had been a story of constant delay, exceeded budgets and that the assumptions
for available gas had changed dramatically. Thus he had to admit that he had lied in
paragraph 27 of his first witness statement.

828

In his 1st witness statement, Mr. Lungu had stated that
“[t]he start up of the LPG Plant was originally intended to be in
2009, with an estimated capex requirement of USD 233 million.”945
(emphasis added)

829

Mr. Lungu had to concede that this statement is wrong. Indeed it is wrong by two
years and by USD 128 million.

830

In his written witness statement, Mr. Lungu made no reference as to what
“originally” meant. Under cross-examination, Mr. Lungu, after having been referred
to the both the Ascom LPG Plant Business Plan and his witness statement, explained
that the Ascom LPG Plant Business Plan had been the “original” plan.
“Q. What was the original plan?
A. The business plan that you have seen and you have on record.
Q. That was the original plan?
A. That was the original plan that we have on record.”946

943
944
945

Witness Statement of Mr. Broscaru, para. 29.
Ascom LPG Plant - Business Plan, p. 3 (Exhibit R-333).
First Witness Statement of Mr. Lungu, para. 27.
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831

Therefore, according to Mr. Lungu’s written witness statement the original plan, i.e.
the Ascom Business Plan had envisaged a start up date in 2009 and estimated costs
of USD 233 million.

832

Looking at this original plan, it becomes obvious that Mr. Lungu in his written
witness statement simply did not tell the truth despite his affirmation to do so.

833

The Ascom LPG Plant Business Plan which Mr. Lungu identified to be the original
plan demonstrates how far removed from the truth Mr. Lungu’s statements are.

834

The Business Plan did not envisage costs of USD 233 million. Instead, it was
estimated that the LPG Plant would only cost USD 105 million.947

835

With regard to delay, the Ascom LPG Plant Business Plan assumed commissioning
in the third quarter of 2007948 and thus nowhere near 2009 as stated by Mr. Lungu.

836

However, the story of the LPG Plant is not just the story of more than doubling
capital expenditure and moving the start-up date by two years. It is a story of
constant delay and constantly increasing capital expenditure as Mr. Lungu had to
concede.

837

In the Hearing, Mr. Lungu was referred to a letter from TNG’s General Director, Mr.
Cojin, to the MEMR of 19 February 2007 which states that the projected costs were
USD 147 million and that the completion of the plant was scheduled for 2008.949
When asked about the increase in costs from USD 105 million to USD 147 million,
Mr. Lungu replied:
“So, yes, the letter does say, yes, there is a change; but again it
depends with what you compare. If you compare with the initial
business plan, then yes, there is a difference. But again, the
business plan, the calculations were changing from time to time,
which is normal for a project of this magnitude.950

838

And naturally, Mr. Lungu also conceded that the start-up date had been moved from
the third quarter of 2007 to 2008.951

946

Testimony of Mr. Lungu, Hearing on Quantum, Transcript Day 1, p.209, lines 4-8.
Ascom LPG Plant - Business Plan, p.2 (Exhibit R-333).
Ascom LPG Plant - Business Plan, p.2 (Exhibit R-333).
Letter from TNG to the MEMR dated 19 February 2007 (Exhibit C-424).
Testimony of Mr. Lungu, Hearing on Quantum, Transcript Day 1, p.205, lines 1-6.
Testimony of Mr. Lungu, Hearing on Quantum, Transcript Day 1, p.205, lines 13-19.
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839

A further dramatic increase in costs then apparently occurred over the year 2007 as
the Tristan Annual Report for the year 2007 stipulates that total costs were now
expected to be USD 232.6 million.952

840

When confronted with this document, Mr. Lungu had to agree that costs had
therefore already more than doubled:
“Q: (…) Would you agree, Mr Lungu, that the estimated costs had
increased further and were now more than double of the initial
$105 million?
A. I do agree that they've increased, yes.”953

841

Mr. Lungu’s witness statement regarding the LPG Plant did not only contain false
statements. There is also one major omission. Mr. Lungu failed to state that the
Business Plan was set up under the assumption that Claimants themselves had gas
reserves in the amount of 40.3 - 62.3 Bcm to be processed in the LPG Plant954 but
they later learned from their chosen geological company Miller & Lents that they
only had about 9.5 Bcm as of 2009,955 a quantity of gas which only suffices for four
years of operation of the plant.956

842

The following graph from GCA’s Third Expert Report957 demonstrates that already
when TNG received their reserves report from Ryder Scott for the year 2006, they
should have noticed that their own reserves could never suffice to economically run
the Plant anywhere near a reasonable utilisation:

952

Tristan Oil Ltd., Annual Report For the Year Ended December 31, 2007, p.15 (Exhibit R-37.4).
Testimony of Mr. Lungu, Hearing on Quantum, Transcript Day 1, p.206, lines 9-12.
Ascom LPG Plant - Business Plan, p.1 (Exhibit R-333).
See Miller Lents Report 2009, p.1 (Exhibit R-349), translated into about 9.5 Bcm from 336,804.4 MMCf.
Deloitte & Touche Expert Report, para. 94.
GCA Third Expert Report, Figure 3.2, p. 14.
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Naturally, the question whether the operator of the plant himself has sufficient gas to
be processed in the plant is essential. It may be economical to build a plant if the
operator of the plant produces enough gas to be processed in the plant. If, however,
the operator needed to obtain gas from other producers, the very same project may
turn out to be uneconomical.

845

Of course, Mr. Lungu had to agree that it would be reasonable to say that with less
reserves the need to find alternative sources of gas arises earlier than planned.958

846

Despite the fact that Claimants must have been aware that their own reserves would
not suffice to operate the LPG Plant shortly after starting the construction until today
they have failed to demonstrate who should have provided them with the desperately
needed gas.

2.

TNG’s director for the construction of the LPG Plant, Mr. Broscaru, is
demonstrably incompetent

847

In the Hearing on Quantum, it became obvious that Mr. Broscaru was a man of
doubtful qualities. In addition, his witness statement contained statements he could

958

Testimony of Mr. Lungu, Hearing on Quantum, Transcript Day 1, p.220, lines 10-13.
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not comment on. This, in addition to irregularities in the translation raises serious
doubts about the genesis of Mr. Broscaru’s witness statement.
848

In his written witness statement, Mr. Broscaru made several statements regarding the
economic parameters of the project. His witness statement even contains a 4-page
chapter on “Design and Economic Rationale of the LPG Plant”. Here, he alleges that
it was estimated that the LPG Plant would have a “present value” of USD 450
million and provides numbers for estimated revenues, gross profits and costs which
are supposed to explain the estimated value.959

849

In addition in direct examination, counsel for Claimants asked Mr. Broscaru how
much money he thought would be needed to complete the plant and Mr. Broscaru
replied
“A. To complete this plant we would have needed $20-24 million.
We were in a final stage, and I can't see any other amount which
could be closer to the requirements at that stage of the works.”960

850

All of these statements were obviously intended to have the air of coming from a
person who is well versed in the economics of building an LPG Plant. Under crossexamination, Mr. Broscaru himself informed the Tribunal about the weight that
should be attributed to such statements of his:
A. I'm sorry, I'm not a specialist in financial -- in finance and
economics. I cannot confirm anything in this subject.”961

851

In fact, under cross-examination, Mr. Broscaru first tried to maintain the aura of a
financial expert but already after four questions faltered and had to admit that the
numbers regarding the alleged “present value” had simply been adopted from a
statement of Mr. Lungu and that he had no idea whatsoever about the economics of
an LPG Plant as the following dialogue demonstrates:
“Q: Good morning, Mr. Broscaru. Mr Broscaru, could I ask you
to look at paragraph 14 of your witness statement. Here you
explain TNG's calculation of the value of the LPG plant, and you
arrive at the present value of about $450 million. Is that correct?
A. Yes, that is correct.

959
960
961

Witness Statement of Mr. Broscaru, para. 14.
Testimony of Mr. Broscaru, Hearing on Quantum, Transcript Day 2, p.33, lines 4-7.
Testimony of Mr. Broscaru, Hearing on Quantum, Transcript Day 2, p.36, lines 18-20.
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Q. You also state that this is net of approximately $281 million in
capital investment. Is that correct?
A. Yes, that is correct.
Q. Does this mean that the $450 million are already after
deduction of debt from the capital investment?
A. The income evaluated were at $1 billion; the profit were
evaluated to $500 million; and for the $450 million, we considered
them potential, the value of potential investment.
Q. My question refers to your witness statement, where you stated
it's net of approximately $281 million in capital investment. I
wanted to know whether the $450 million, did you arrive to that
figure after deduction of debt from the capital investment?
A. 281 is the capital investment, but because I'm not very
specialised in this area, I can't really specify precise values. These
values are taken [by] me from the meetings that I had with a
specialist. So I was informed on these figures.
Q. Who were those specialists?
A. Mr Artur Lungu.
Q. He gave you that number?
A. Yes, he communicated them to me and I have written them down.
I hope they are not wrong.”962
852

Mr. Broscaru’s inability to answer questions regarding these numbers does not only
mean that the alleged value of USD 450 million cannot be scrutinised and should
thus be disregarded. The fact that these numbers ended up in Mr. Broscaru’s witness
statement and not in the witness statement of the alleged author, Mr. Lungu, also
shows that even Mr. Lungu apparently preferred not to be questioned on them.
Otherwise, there would be no reason why the statement of one witness should be
moved to the statement of another witness.

962

Testimony of Mr. Broscaru, Hearing on Quantum, Transcript Day 2, p.34, line 14 - p.35, line 19.

230

853

After having been through the pain of questions regarding the economics of the
project, questions regarding the supply of gas to the LPG Plant were put to Mr.
Broscaru, again, none of which he could properly answer.

854

Another written statement of his, namely that “TNG had plans to begin producing
gas from the fields it had discovered in neighboring Tabyl and Munaibay that would
provide sufficient gas supplies to operate the LPG Plant at optimal capacity even as
gas production from Tolkyn began to decline” 963 evaporated under cross
examination.

855

In cross-examination, Mr. Broscaru had to agree that the Tabyl discovery could only
supply the LPG Plant with gas for three days and a few hours 964 and that the
Munaibay discovery could only supply the LPG Plant with gas for about half a year
even according to numbers from Claimants’ experts Ryder Scott.965

856

Even in re-direct examination, when counsel for Claimants asked Mr. Broscaru
whether the reference to fields TNG had discovered in Munaibay also referred to the
Interoil Reef, he answered:
“A: I really cannot answer. I know they were neighbouring, but I
cannot tell you about the intersection of those reefs. This was not
the object of my activity.”966

857

This is a clear indication for yet another statement in Mr. Broscaru’s witness
statement, he does not even understand. In any event, it is obvious that the reference
to Munaibay could not have included the Interoil Reef as the Interoil Reef was never
a “discovered field”.

858

Eventually, towards the end of his cross-examination, Mr. Broscaru exclaimed:
“I repeat: my action focused only on technical surveillance of the
work and of the facility.”967

859

The only possible conclusion from this statement is the following: Every statement
made by Mr. Broscaru in his written witness statement and in his oral testimony that
does not only concern the technical details of the plant and the construction needs to
be disregarded.

963

Witness Statement of Mr. Broscaru, para. 17.
Testimony of Mr. Broscaru, Hearing on Quantum, Transcript Day 2, p.48, lines 2-5.
Testimony of Mr. Broscaru, Hearing on Quantum, Transcript Day 2, p. 48, lines 21-25.
Testimony of Mr. Broscaru, Hearing on Quantum, Transcript Day 2, p.60, lines 10-12.
Testimony of Mr. Broscaru, Hearing on Quantum, Transcript Day 2, p.50, line 25 - p.51, line 2.
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860

In particular, in his written statement, Mr. Broscaru dared to say:
“I understand that Kazakhstan asserts in this dispute that the LPG
Plant does not have any significant value, primarily because TNG
lacked sufficient natural gas supply to operate the LPG Plant for
more than a few years. I strongly disagree with that contention for
several reasons. (…)”968

861

It is very bold for a person who was only involved in technical surveillance and who
admitted to not be able to “confirm anything” in “finance and economics” to make
any statement regarding the value of the LPG Plant.

3.

The testimony of Claimants’ witnesses is inconsistent

862

Several of Claimants’ witnesses made statements regarding the LPG Plant and in
particular regarding the abortion of construction of the LPG Plant. However, it is
unclear who of Claimants’ witnesses should be trusted - if any - as they appear to
disagree e.g. on the date when the construction of the LPG Plant was stopped.

863

In his second witness statement, Mr. Stati had stated that in May 2009 he “chose (..)
to postpone the LPG Plant Project”. 969 Mr. Broscaru, however, mentioned in his
witness statement970 and confirmed in the Hearing on Quantum971 that he received
instruction from Mr. Stati via Messrs. Cojin and Salagor to suspend all further work
already in the first week of March 2009.

4.

Claimants deliberately sought to mislead potential investors

864

It is also noteworthy that Claimants not only sought to misinform this Tribunal.
Claimants also sought to misinform their auditors for the vendor due diligence,
KPMG, and thus all potential bidders involved in Project Zenith, i.e. Claimants’
attempted sale of TNG and KPM.

865

The vendor due diligence makes the following statement regarding the LPG Plant:
“To capture this additional income, TNG started to build an LPG
plant in 2006. Planned launch date for the plant is Q2 2009.
According to management, there has been no delays and plant is

968
969
970
971

Witness Statement of Mr. Broscaru, para. 16.
Second Witness Statement of Mr. Stati, para. 40.
Witness Statement of Mr. Broscaru, para. 27.
Testimony of Mr. Broscaru, Hearing on Quantum, Transcript Day 2, p.52, line 7 - p.53, line 7.

232

expected to be completed on time and within the budget” 972
(emphasis added)
866

Mr. Lungu also clarified who KPMG was referring to by the term “management”:
“A. They are referring to Mr Stati, they are referring to our KPM
and TNG directors, and they are referring to me, and they might
refer to a few more people from within the company that they were
working with.
Q. And the directors were who?
A. The directors at the time were Mr Cojin and Mr Cornegruta,
yes.
Q. So it's correct to state that these are the people that provided
KPMG with information in preparing the due diligence report?
A. That would be correct to say, yes.”973 (emphasis added)

867

Consequently, Mr. Stati, Mr. Lungu, Mr. Cojin and/or Mr. Cornegruta told KPMG
that there had been no delays in the construction of the LPG Plant and that it would
be completed on time and within the budget.

868

When confronted with this misrepresentation, Mr. Lungu – once again –
demonstrated his malleable attitude towards the truth:
“There has been a dynamic process by which Vitol and Ascom
were meeting from time to time within the management committee
and setting or adjusting the budget and adjusting the estimates for
the completion of the plant. And that's why at different points in
time and in different documents, you can see different estimates
and you can see different expectations in relation to the completion
of the project.”974

869

According to this statement indeed there was no delay for the simple reason that
according to this logic delay does not exist. If a plan is readjusted from time to time
and then becomes the original plan, any divergence between the plan and the actual

972
973
974

KPMG Vendor Due Diligence, p.89 (Exhibit C-69).
Testimony of Mr. Lungu, Hearing on Quantum, Transcript Day 1, p.201, lines 10-20.
Testimony of Mr. Lungu, Hearing on Quantum, Transcript Day 1, p.211, line 19.
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status will be wiped out by making a new plan. However, clearly only Mr. Lungu
has this understanding of the word “delay”.

III.

Claimants have failed to show that the LPG Plant could be operated
economically

870

Claimants have not shown how far they could rely on gas supply either from the
Contract 302 properties or from third parties.

871

Their own valuation expert, Mr. Rosen, conceded that the LPG Plant could not be
economically operated on the basis of gas supply from Tolkyn and Borankol alone.
“Q. Is it fair to summarise your statement here as saying that you
assume that the LPG plant, if it's only supplied with gas from
Borankol and Tolkyn, it would not have been profitable?
A. Yes, and I believe I said that a few moments ago in answer to
one of your other questions.”975

872

Instead, he clarified that he could only arrive at the economic viability of the project
by assuming that gas from Contract 302 and from third parties would be available.
“Q. If you turn to paragraph 13.2, is it fair to say, to summarise
your statement, you're saying here that there were two reasons for
which you assumed the LPG plant would have been profitable: one
is that claimants had originally intended to run the LPG plant with
gas from 302; and the alternative is that the claimants intended to
use gas from third parties? Is that a fair summary?
A. Yes. I think 13.2 and 13.3 say that.”976

873

Mr. Rosen also conceded that these assumptions, which he had just declared to be
pivotal for the viability of the project were based on assumptions made by
Claimants.
“Q. Is it correct that those two assumptions were founded on
assumptions of the claimants?
A. I think that was certainly their assumption.”977

975
976

Testimony of Mr. Rosen of FTI, Hearing on Quantum, Transcript Day 4, p. 94, lines 6-11.
Testimony of Mr. Rosen of FTI, Hearing on Quantum, Transcript Day 4, p.94, lines 12-19.

234

874

Despite acknowledging that the assumptions that gas from Contract 302 properties
and/or third parties would be pivotal for the viability of the project, Mr. Rosen did
not take the effort to independently test these assumptions provided to him by
Claimants.

875

Regarding third party gas, Mr. Rosen simply refused to take readily available
measures to test Claimants’ assumptions.
“Q: Did you independently verify whether third-party gas would
have been available?
A. Again, it's impossible to verify it; the plant wasn't built.”978

876

Clearly, the mere fact that the construction had not been finalised is no reason to
refrain from independently verifying whether third party gas would be available. It is
not necessary for the plant to be constructed to make this verification. The FTI
report does not reflect any research as to the gas production of fields in the vicinity
of the LPG Plant and no research as to willingness of their operators to have any gas
processed at the plant. Whether Ms. Harding conducted such research could not be
tested as she did not appear at the Hearing.

877

Similarly in respect of the supply of gas from CAC pipeline, upon being asked
whether he independently verified whether it would be possible to extract gas from
the CAC pipeline and process it in the LPG Plant, Mr. Rosen replied:
“Again, it's geographically proximate. And I have no way of
knowing if it would have been, because the facility wasn't
completed and there were no negotiations with the operator of the
pipeline.”979

878

Again, there has been no apparent effort by FTI to evaluate whether gas from the
CAC pipeline would technically be suitable for processing at the LPG Plant or
whether the owners of the gas would generally be willing to have the gas processed.

879

Claimants’ witnesses have not shed any more light on the allegations that gas from
third parties or from the CAC pipeline would be available.

880

Mr. Broscaru did mention KazTurkMunai as a company that could deliver gas to the
LPG Plant. However, Mr. Broscaru failed to state how much gas KazTurkMunai

977

Testimony of Mr. Rosen of FTI, Hearing on Quantum, Transcript Day 4, p.94, lines 20-22.
Testimony of Mr. Rosen of FTI, Hearing on Quantum, Transcript Day 4, p.95, lines 22-25.
Testimony of Mr. Rosen of FTI, Hearing on Quantum, Transcript Day 4, p. 96, lines 11-14.
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produces 980 and thus how far it could have become a supplier of considerable
volumes of gas.
881

Neither Mr. Broscaru nor Mr. Lungu nor any other of Claimants’ witnesses or
experts mentioned any other producer of gas that could potentially deliver gas to the
LPG Plant. Likewise none of Claimants’ witnesses and experts has indicated
whether gas from the CAC pipeline could be purchased and processed in the LPG
Plant. Clearly, the gas cannot just be “extracted” from the CAC pipeline as
suggested by Mr. Broscaru981 (or the person who wrote his witness statement) as this
would effectively mean stealing the gas.

882

Regarding gas supply from Contract No. 302, FTI simply assumed that large
amounts of gas could economically be produced from the Interoil Reef and thus
ignored all risks associated with this, i.e. geological chance of success and the
economic chance of success. In fact, even though Claimants’ experts Ryder Scott
had considered the geological chances of success to be 5% (and ignored the
economic chances of success), FTI simply treated the GCoS and ECoS to be 100%
for the purposes of their valuation of the LPG Plant.
“Q. We discussed earlier taking into account risk in the valuation
of the contract 302 properties. When you made your assumptions
about the supply of the LPG plant with gas from the contract 302,
did you take into account the chances of success?
A. No. Again, the prospective valuation sets out clearly: these are
completely unrisked valuations, what are called "prospective".
They are what ifs. What if all these hurdles were overcome?”982

IV.

Even according to their own expert Mr. Rosen, Claimants seek
overcompensation by USD 84,077,000

883

The Hearing on Quantum has shed some more light on Claimants’ claim regarding
the LPG Plant. While it is not the Republic’s task to explain Claimants’ obscure
demands and calculations, Claimants position seems to be that they claim USD 245

980

Testimony of Mr. Broscaru, Hearing on Quantum, Transcript Day 2, p.33, line 19 - p.34, line 6.
Witness Statement of Mr. Broscaru, para. 20.
Testimony of Mr. Rosen of FTI, Hearing on Quantum, Transcript Day 4, p.84, lines 1-10.
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million for investment costs and an additional USD 329,077,000 for a “prospective
value” minus the investment costs.983
884

Hence, notwithstanding that the true value of the unfinished LPG Plant is zero,
Claimants do not stop short of demanding USD 84,077,000 more than the amount
that their own expert, Mr. Rosen considers to be the fair market value.

885

In his testimony, Mr. Rosen made very clear that the fair market value of the LPG
Plant should be determined on a cost basis and that therefore the fair market value of
the LPG Plant was USD 245,000,000.
“I then looked at the third asset that was owned by TNG, the LPG
plant, and determined -- because it did not have an operating
history and there was some uncertainty surrounding the potential
profitability and value of that asset, needed to make a
determination whether or not it was a going concern or not. In
valuation, when you do a fair market value, you come to a fork in
the road: is a business a going concern or it is not? If it is a going
concern, then there is another fork in the road, and the fork in the
road is: how do I value this? Do I look at it on a cashflow basis or
do I look at it on an asset basis? In this case, because I did not
have sufficient information to look at it on a cashflow basis to
determine value, I looked at it on a cost basis or an investment
basis, and determined the value of the LPG plant on that basis.984

886

Leaving aside the flaws in this methodology and the false assumptions which led
Mr. Rosen to come to this conclusion for a moment,985 Claimants ignore their own
expert by not only demanding the USD 245 million he considers to be the fair
market value but by demanding more than USD 329 million.

887

While Claimants position is not at all clear, it appears to be that they attribute the
amount in excess of their expert’s fair market valuation to be attributable to the
processing of gas from the Contract No. 302 properties.

983

Claimants’ Opening Presentation on Quantum, slides 63 and 64.
Testimony of Mr. Rosen of FTI, Hearing on Quantum, Transcript Day 4, p.46, lines 8-24.
These are discussed under Part IV, D.III and D.VII.

984
985
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“For the value of the contract 302 properties -- and this would
include any uplift in the LPG plant for processing of 302 gas -- the
Tribunal's task is admittedly more challenging.”986
888

In demanding this “uplift” Claimants ignore that compensation exceeding the fair
market value would be overcompensation.

889

In addition. Claimants argument that their “prospective value” of the LPG Plant
minus the investment costs would be an “uplift” attributable to processing of gas
from the Contract No. 302 properties conflicts with the assumptions of their own
expert, Mr. Rosen.

890

Mr. Rosen clearly stated that he could only attribute a fair market value based on
investment costs because he assumed that the LPG Plant would be a “going
concern”. And Mr. Rosen only came to the conclusion that the LPG Plant was a
“going concern” because he assumed that gas from the Contract No. 302 properties
would be processed.
“ In arriving at my decision that it was a going concern, I needed
to consider the availability of potential supply from primarily
Tolkyn and Borankol; the possibility that there would have been
supply from the 302 properties had they in fact been developed; the
possibility that other gas producers in the region would have
chosen, from an economic perspective, to put their gas through that
plant in order to extract additional value; and then again, the
possibility that gas would have been supplied from the central
pipeline, the CAC, which ran in reasonable proximity to the plant.
Again from an economic perspective, did it make sense that people
would put their gas through this plant to extract additional value? I
satisfied myself that it was reasonable as a going concern, and
therefore that's why I arrived at the cost basis for that.987

891

Hence, when Claimants ask for an “uplift” for the processing of gas from the
Contract No. 302 properties, they ignore that their own expert could only attribute
value to the LPG Plant at all by assuming that such gas would be available. They
thus request an uplift for a factor that has already been taken into consideration for
the valuation of the “fair market value”.

986

Claimants’ Opening Presentation, Hearing on Quantum, Transcript Day 1, p.121, lines 13-16.
Testimony of Mr. Rosen of FTI, Hearing on Quantum, Transcript Day 4, p.47, line 25 - p.48, line 16.
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V.

Both of Claimants’ valuations of the LPG Plant are tainted by their
unrisked valuation of the Contract 302 properties

892

While it is obvious that Claimants’ “prospective valuation” of the LPG Plant has to
be disregarded because it is based on the unrisked valuation of the Contract 302
properties and thus almost exclusively the Interoil Reef, the same applies for
Claimants’ allegedly “conservative” investment cost basis approach. As
demonstrated above, Mr. Rosen testified that he could only be convinced that the
LPG Plant was a “going concern” and that the cost basis approach could be applied
because he assumed that gas from Contract No. 302 would be available. 988 Thus,
even his cost basis approach is based on the 2 % chance989 that significant amounts
of gas could economically be produced from the supposed Interoil Reef.

893

And even according to Mr. Rosen, no investor would make a valuation without
taking these risks into account:
“Q. So a potential investor evaluating whether to purchase
Borankol, Tolkyn, the 302 area and the LPG plant, would they take
into consideration the GCoS?
A. I don't know about a specific. From a general point of view, they
should look at all risks.”990

VI.

There is no support that USD 245 million were actually invested for the
construction of the LPG Plant

894

When FTI “updated” the investment value of the LPG Plant in their second report,
they simply stated that the USD 245 million include the USD 208.5 million it
formerly claimed and “approximately $37 million additional expenditure through
May, 2009”991. However, FTI do not provide any proof for these alleged additional
USD 37 million.

895

In any event, the USD 245 million cannot correspond to the actual costs of
construction. For the first time in these proceedings, Mr. Broscaru introduced that
from March 2009 onwards, construction of the LPG Plant was stopped and
preservation works were initiated:

988
989
990
991

See above Part IV, D.III.
Based on the combination of GCoS of 5% and ECoS of 50%.
Testimony of Mr. Rosen of FTI, Hearing on Quantum, Transcript Day 4, p.84, lines 11-15.
FTI Consulting Supplemental Report, para. 2.39.
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“ Q. So in March 2009, all work was suspended?
A. Only some preservation operations were maintained, because
we had to ensure hydrogen and we had to be able to preserve the
equipment, and a lot of it was deposited in warehouses.”992
896

Certainly, the preservation of material for the purpose of postponing a project is not
associated with the costs of construction itself and therefore these costs would
naturally need to be deducted from the USD 245 million allegedly spent until May
2009. FTI, in another instance of their sloppy approach failed to do this and
Claimants have indeed never indicated what portion of the USD 245 million
allegedly spent went into to the preservation of equipment.

VII. Cost basis is not an appropriate valuation approach
897

In any event, cost basis is not an appropriate valuation approach.

898

In the Hearing on Quantum, Mr. Rosen once again explained that he determined the
value of the LPG Plant on a cost basis because he assumed that it was a “going
concern” but he lacked “sufficient information to look at it on a cashflow basis”.993

899

As has been demonstrated above, there were no reasons to assume that the LPG
Plant would be a “going concern” and in any case FTI readily adopted Claimants’
views instead of independently verifying their assumptions that the LPG Plant would
be economically profitable.994

900

However, even disregarding these flaws, the cost approach is not a suitable way to
arrive at a fair market value even if an asset is not yet generating cashflows.

901

Deloitte highlight that
“according to generally accepted valuation principles, the value of
any asset results from the future net cash flow or net earnings of
the respective asset, either from operating the respective asset or
company or from liquidation. The cost value (i.e. acquisition or
construction costs), however, has no significance.”995

992
993
994
995

Testimony of Mr. Broscaru, Hearing on Quantum, Transcript Day 2, p.53, lines 15-19.
Testimony of Mr. Rosen of FTI, Hearing on Quantum, Transcript Day 4, p.46, lines 8-24.
See Part IV, D.III.
Deloitte & Touche Expert Report, para. 233.
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902

The reason why the cost valuations would be inappropriate is that
“their reliance on book values is not forward-looking like income
approaches. Potential buyers would always look at the future
income potential of an asset; therefore, cost valuations
disregarding the future in any case obviously violate the
prerequisite of any fair market transaction being the price a buyer
would be willing to pay to an equally willing seller. Cost
valuations, however, are used in valuation practice with regard to
determining book values for accounting purposes. Fixed assets in
financial statements are generally shown as their initial cost minus
accumulated depreciation.”

903

The cost approach heavily relies on the assumption that the LPG Plant would be
profitable when even Mr. Rosen had to agree that
“[t]here's no guarantee that by investing your money you make a
return. There's no guarantee.”996

904

This approach also defies all logic. Had Claimants actually managed to stay within
the initial budget of USD 105 million Mr. Rosen would need to opine that they
should only be entitled to compensation in the amount of USD 105 million.
Dramatically exceeding this budget, however, should lead to the result that they
would receive compensation in the amount of USD 245 million.

905

In addition, there are clear indications of impairment as indicated by the authors of
the Tristan Oil Financial Statement for the year 2009:
“With a view to increasing the efficiency of its gas operations, the
Companies’ management made the decision in 2006 to construct
an LPG facility. Currently the completion of the construction is
suspended and is expected to be commissioned by the end of 2010.
Capitalisation of borrowing costs on LPG has been suspended
from September 2009. Subsequent to the reporting date the
completion of the construction was stopped (Note 34(c)). [any
impairment implications?]”997 (emphasis added)

996
997

Testimony of Mr. Rosen of FTI, Hearing on Quantum, Transcript Day 4, p. 92, lines 21 et seqq.
Tristan Oil Ltd., Annual Report For the Year Ended December 31, 2009, p.F-33 (Exhibit R-37.6).
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906

Deloitte explain that this further indicates that the book value of USD 245 million is
not sustainable.998

VIII. Claimants’ calculation of damages disregards TNG’s contractual
obligations towards Vitol
907

Claimants’ demand the full amount of what they consider to be the fair market value
of the LPG Plant (plus the delta of the “prospective value” without taking into
account that all profits from the LPG Plant would have been shared with Vitol.

908

Naturally, such a profit sharing agreement needs to be taken if the shareholder of a
company that was allegedly expropriated requests compensation, as pointed out by
Mr. Gruhn of Deloitte GmbH:
“And as we heard, there is a joint venture agreement relating to
the LPG plant; there is a profit distribution, as I recall, from that
Ascom LPG business plant of 50/50 between Ascom and Vitol.
These are claims on the cashflow; we can't just ignore those,
because in the case of the LPG plant it is true that the LPG plant is
held by TNG, according to their business plan, but then comes in
the joint venture. And we have heard -- and it has been cited this
morning -- that the LPG plant and TNG should get something like
a minimum profit, a profit that allows them to have a certain yield
on the capital invested; but all the other profit, if there were any -it remains to be seen -- would go to the joint venture partners and
would be distributed among them. So this is step 2: that you look at
who else has claims on the cashflows and you would deduct those
claims, obviously, from what we call enterprise value, and arrive
at an equity value. This would be the value, let's say, of the shares
of the entity holding those assets.”999 (emphasis added)

IX.

GCA and Deloitte correctly assumed USD 100 million of capital
expenditure to finish the construction

909

GCA correctly assumed about USD 100 million of capital expenditure to finish the
construction of the LPG Plant.

998

Deloitte & Touche Expert Report, para. 236.
Testimony of Mr.Gruhn of Deloitte GmbH, Hearing on Quantum, Transcript Day 4, p.121, lines 4-24.
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910

GCA detailed in their first report,1000 explained in the Hearing1001 and provided a
break-down in their Third Expert Report1002 of which further steps are necessary to
eventually commission the plant and which costs would be incurred.

911

The costs can be summarised as follows:
Project Component
Inspection of as-built facilities and stored equipment
Contract with the design contractor to audit the plant
and equipment status, and obtain all necessary design
documentation, operating manuals and re-establish
equipment warranties as appropriate
Contract with the major mechanical equipment
suppliers to inspect their equipment, carry out
remedial work and re-certify (Jenbacher, Solar)
Establish scope of work for completion of the works,
identify equipment and materials in storage, re-order
where necessary, Tender and Award Construction
contract

Direct
Costs $
MM
1
5

TNG
Costs $
MM
1
1

Notes
Inspection consultant
Additional design contractor
fees.

4

1

Vendor inspection and
remediation

0

1

Owners costs

4

1

5

1

3

0

25

4

Provision for missing /
damaged items, including
customs
Contractor costs for
mobilisation
Repairs to access roads,
temporary accommodation
Based on reported %
complete and budget

3
1
20

1
1
3

Subtotal
Contingency (20%)

71
14

15
0

Total CAPEX

85

15

Procurement of completion equipment and materials
Re-mobilise construction crew, equipment and
support / accommodation facilities
Infrastructure, Remedial Work, refurbishment,
access roads, temporary facilities
Complete construction works, including piping
systems, electrical, instrumentation, painting and
insulation.
Procurement of spares and operating consumables
Training
Commission and start up the plant, performance
tests, consumables.

Estimate based on Analogue
projects, with a 6 months
period to handover to
Operations
Based on experienced level of
cost growth and schedule
slippage

912

It is the Republic’s position that these costs - as stipluated in GCA’s table - need to
include costs associated with the mothballing of the equipment.

913

This is for the reason that under no possible perception could the termination of the
construction of the LPG Plant be associated with any actions by the Republic.

1000

GCA Expert Report, paras. 62 et seq.
Testimony of Mr. Wood of GCA, Hearing on Quantum, Transcript Day 4, p.12, line 14 - p.14, line 16.
GCA Third Expert report, Table 5.1, p. 22.

1001
1002
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914

Mr. Broscaru testified that when he received orders to stop the constuction of the
plant, “very few people were left on the site and the operations were practically
stopped, had been stopped a long time ago”1003. And as explained in detail in the
section on causation, this was not due to any action of the Republic but due to selfinflicted cash constraints on the part of TNG.1004

915

Claimants have not provided any credible cost estimate for the finalisation of the
construction of the plant.

916

In the Hearing on Quantum, Ryder Scott - once again - demonstrated that they have
no expertise on capital expenditure, when they were asked to comment on Mike
Wood’s detailed explanation of necessary costs but simply stated:
“I certainly, I think, would confirm a couple of points that Mr.
Wood made. The difference in the effective date does have a
material impact on the timing of the plant and so forth. Now, with
respect to the cost, I have no comment about that.”1005

917

FTI on the other hand once again fall prone to their simplistic approaches. In their
first expert report, FTI did not justify their assumption that USD 24.1 million would
be necessary to finalise by identifying which works would be necessary and what
these works would cost. Instead, FTI chose once again to rely on information
provided to them by TNG. With reference to the Tristan Oil Interim Financial
Report For the Nine Months Ended September 30, 2008, they stated:
The LPG Plant was nearly complete by the Valuation Date. TNG
incurred $208.5 million related to the LPG Plant as of 30
September 2008. At that time, TNG forecasted an additional $24.1
million of capital expenditure, for a total project cost of $232.6
million, to have the plant in operations by the first quarter of 2009.
We have reviewed a construction plan which schedules remaining
construction as of December 2008. This document was prepared by
TGE, a consulting contractor for the LPG Plant and detailed
remaining construction with a completion date of September 2009.
Assuming production begins 1 October 2009, we applied the
remaining capital expenditure forecast of $24.1 million dollars

1003
1004
1005

Testimony of Mr. Broscaru, Hearing on Quantum, Transcript Day 2, p.54, lines 8-10.
See above Part IV, A.VII.
Testimony of Mr. Latham of Ryder Scott, Hearing on Quantum, Transcript Day 4, p.14, lines 19-24.
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over the period from 14 October 2008 to 30 September 2009, over
approximately a 12-month period.1006
918

They thus chose to rely on the following section of the Tristan Oil Interim Financial
Report For the Nine Months Ended September 30, 2008:
“LPG Plant. TNG is currently building a new LPG processing
facility for liquid petroleum gas. As of September 30, 2008, TNG
has invested approximately $208.5 million in the LPG project.
TNG expects to spend a total of $232.6 million in capital
expenditures on this project through June 2008.” 1007 (emphasis
added)

919

It is surprising how an expert would rely on such a quote from a document that was
drafted in November 2008 but talks about forward looking costs until June 2008.

920

What is even more surprising is that obviously FTI arrived at their projected costs of
USD 24.1 million not by looking at what exactly would need to be done to complete
the construction. FTI just did simple maths by taking the projected total costs
according to TNG (who had proven to be terrible at estimating the costs for the
construction) and deducing the money spent up and until their valuation date of 14
October 2008.

921

FTI’s approach becomes totally striking when looking at what happened to FTI’s
valuation in their second report. In their second report FTI applied a fair market
value of the LPG Plant based on the allegation that TNG had not spent a total of
USD 208.5 million as alleged in the first report but a total of USD 245 million.
Applying the same logic that FTI had applied in their first report, they should have
reassessed the costs for the completion of the plant and arrived at costs of
USD 232.6 million as envisaged by TNG for the construction of the plant minus the
USD 245 million actually spent to construct about 80-90% of the plant.

922

Therefore, FTI in their second report should not have simply stuck to USD 24.1
million to finalise the construction as they did. Instead, FTI should have assumed
that TNG would not need to pay USD 24.1 million to construct but rather TNG
should be paid USD 12.4 million to construct the plant. This is obviously bogus, yet
apparently good enough for FTI.

1006
1007

FTI Consulting Expert Report, para. 16.6.
FTI Consulting Expert Report Scope of Review No. 69, p.10.
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923

This is yet another proof for FTI’s recurring mistake: They rely on numbers and
assumptions provided to them by Claimants. Claimants who now have a proven
record of exceeding the projected costs almost thrice. Given Claimants’ history of
first assuming costs of USD 105 million but ending up with USD 245 allegedly
already spent and the plant yet unfinished, FTI had no basis to make any estimate
based on Claimants’ projected costs minus costs already spent as demonstrated by
the absurd result that TNG should now be paid USD 12.4 million to finish the
construction.

924

Whether FTI simply assumed numbers without questioning them or whether Mr.
Lungu misinformed FTI just as he misinformed the Tribunal and Respondent is
ultimately moot. What is certain is that FTI’s “estimated” or rather simply calculated
costs of USD 24.1 million to finish the construction lack any justfication.

X.

TNG itself assumed costs of up to USD 60 million to finish construction

925

Another piece of information that Claimants have withheld from the Tribunal is that
they themselves when talking to the auditor of a potential buyer informed the auditor
that up to USD 60 million would need to be invested to complete the construction of
the LPG Plant.

926

PwC highlight that according to management estimate the remaining investment
would be USD 20 million in an optimistic scenario and USD 60 million in
pessimistic scenario.1008

927

Bearing in mind that Claimants now have a proven track record of exceeding the
projected costs for the LPG Plant by about 250%, their estimate of USD 20 to USD
60 million would need to be readjusted to USD 50 to 150 million which indeed gives
a much more realistic picture in line with GCA’s estimate.

928

PwC - even though presumably not aware of the dramatic increase in costs up to this
date - were mindful of the fact that a vendor may present a far too optimistic
estimate and therefore added that
“[i]nput from technical experts should be thought in relation to the
adequacy of the remaining construction/commissioning costs
represented by Vendor.”1009

1008
1009

PwC Due Diligence Report, p.24 (Exhibit R-359).
Ibid.
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E.

Borankol valuation

929

As already set out in the Rejoinder on Quantum1010 and as calculated by Deloitte
GmbH,1011 the asset value of the Borankol field is USD 62.8 million.

930

Claimants have massively overstated the value of the Borankol field for mainly three
reasons:
(a)

Claimants’ improperly early valuation date allows Claimants to apply an
improperly early reserves estimate with higher volumes of recoverable oil,
condensate and gas;

(b)

Claimants disregard all cash flows earned between their improperly early
valuation date and the actual valuation date of 21 July 2010; and

(c)

Claimants and their expert Ryder Scott assume a production profile that
significantly overstates the potential recovery from recompletions.

931

The first two points will be dealt with in more detail below.1012 The third point has
been addressed in earlier submissions already1013 and shall be expanded upon in the
following.

932

The term “recompletion” refers to the redrilling of a well to a new, usually shallower
producing zone when the current zone is depleted. Ryder Scott have assumed a large
potential from such recompletions in the late life of the Borankol field, starting in
2014. However, as GCA have pointed out, there is no such potential. Whereas Ryder
Scott have thus assumed a bump in oil production in the late field life, GCA estimate
a more or less gradual decline in production:1014

1010

Respondent’s Rejoinder on Quantum, para. 212.
Deloitte & Touche Expert Report, para. 279 et seqq.
See below Part IV, I. and K.I.
Respondent’s Rejoinder on Quantum, paras. 215 et seqq.
GCA Third Expert Report, para. 48, Figure 4.1.

1011
1012
1013
1014
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To begin with, Ryder Scott’s production profile is very atypical. It implicitly
presumes that the field developer has so far neglected reservoir units with high
potential and has deliberately chosen to develop these units only very late in field
life. This is inherently unlikely:
“In GCA’s experience of working with mature oil fields, there are
very few examples of where late life wells produce as much oil as
the initial wells. The better parts of the field are generally targeted
for production early in the field development.”1015

934

Moreover, according to GCA, Ryder Scott’s methodology “is optimistic, is not
consistent with the data and does not take into consideration the actual field
performance, which is paramount in any Reserves assessment.”1016

935

One example of such flawed methodology is Ryder Scott’s assessment of the J-IA
reservoir, for which Ryder Scott made assumptions about the oil-water contact
which are simply not supported by the available data. The oil-water contact
describes the elevation above which oil rather than water can be found in the pores
of a rock. Since the oil in a reservoir is always located above the water, a deeper oilwater contact means that a reservoir contains more oil and less water.

1015

GCA Third Expert Report, para. 47. Cf. also Testimony of Mr. Goodearl of GCA, Hearing on Quantum, Transcript
Day 3, p.192, lines 21-24: “[…] you have to acknowledge that this is a mature field. Your future wells are not
going to produce as well as all the wells that have been completed to date […]”
GCA Third Expert Report, para. 45.

1016
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936

With regard to the J-IA reservoir, Ryder Scott presented significantly inflated oil-inplace and expected ultimate recovery estimates by assuming comparatively deep oilwater contacts. As GCA have concluded based on their analysis, this assumption is
proven incorrect by data from a number of key wells within the reservoir:
“GCA has checked the well logs for a number of key wells to which
RSC had attributed volumes of behind pipe oil. For some of the
wells the logs indicated shallower oil water contacts; for others
(B58 and B76) the entire sand is interpreted as wet by both
NIPINefteGaz and GCA. One of RSC’s recompletion candidates,
B78, is also logged wet across the J-I sand.”1017 (emphasis added)

937

In addition, the oil-water contact assumed by Ryder Scott is also not supported by
the Field Development Plan1018 which was drafted under the instructions of KPM
and thereafter approved by the Central Commission.1019 GCA conclude that “[t]hese
differences in oil water contact have major implications on the oil in place for the JIA sand.”1020 Importantly, the J-IA reservoir is a quite significant reservoir since it is
the second largest in the Borankol field, at least according to Ryder Scott.1021

938

Against this background, the assessment of Ryder Scott must be deemed unreliable:
“In GCA’s opinion, the RSC forecasts are too optimistic for the
purpose of estimating fair market value, principally because they
do not realistically or holistically give due consideration to all of
the available data, in spite of RSC’s alleged independent
analysis.”1022

939

As a result, Ryder Scott’s inflated Borankol production profile and Claimants’
inflated Borankol value are clearly not acceptable.

1017

GCA Third Expert Report, para. 52.
GCA Third Expert Report, para. 52.
For the details of the coming into existence of Field Development Plans cf. above Part II.A.IV.
GCA Third Expert Report, para. 52.
Cf. GCA Third Expert Report, para. 51.
GCA Third Expert Report, para. 53.

1018
1019
1020
1021
1022
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F.

Tolkyn valuation

940

The Tolkyn field has an asset value of USD 123.2 million.1023 As highlighted in the
Rejoinder on Quantum, this valuation rests on three essential factors, production
profiles, realistic gas prices and necessary capital expenditure.

I.

Production profile

941

GCA necessarily arrive at a somewhat lower recovery factor than Ryder Scott as the
well deliverability declines because of both declining reservoir pressure and a
considerable increase in water production.1024

942

The increasing water production in the Tolkyn field is a factor that Claimants still
fail to fully accept. However, as Mr. Goodearl unequivocally stated in the Hearing
on Quantum with regard to water production:
“[I]t is a risk, and it is a risk which should really have been taken
into consideration in establishing the well rates.”1025

943

And in fact, the danger of increasing water production is something that Claimants
should have been aware of as Mr. Goodearl of GCA explained:
“We know that the reservoir is what we call a fractured Artinskian
dolomitic carbonate reservoir, and Stephen would be probably
better placed to define that, as a geologist, than I would. But these
are normally occurring as a fractured system. So if there is any
amount of underlying water, it will tend to preferentially flow
through the fractured system. So any prudent operator would be
aware of that, and control the gas production in order to try and
minimise the amount of water.”1026

944

Still, Claimants ramped up their gas production for the year 2008. They thereby
ignored that

1023

Deloitte & Touche Expert Report, para. 324.
GCA Technical Report, para. 51.
Testimony of Mr. Goodearl of GCA, Hearing on Quantum, Transcript Day 3, p.18, lines 14-16.
Testimony of Mr. Goodearl of GCA, Hearing on Quantum, Transcript Day 3, p.17, line 20 - p.18, line 4.

1024
1025
1026
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“you always run the risk of permanently damaging a well once
you've started to produce water. In that event, you lose the
opportunity to produce the gas from what we would call the rock
matrix, at least in the lower levels of the reservoir.1027

II.

Realistic gas prices

945

Another factor which Claimants’ outrageously disregard is the necessity to assume
gas prices that could realistically be expected at the valuation date. As has been
explained in every detail below, Claimants incorrectly assume export of their gas
and they aggravate their mistake by assuming export prices that no gas operator
could achieve at the time.1028

III.

Necessary capital expenditure

946

One of the poisoned arrows Claimants’ sought to shoot at Respondent’s experts
concerned the necessity of installing compression on the Tolkyn field. In yet another
unfounded diatribe, Claimants alleged the following:
“[I]t is Deloitte's assumption that TNG would have had to spend
$40 million to install compression at the Tolkyn field in 2011.
Deloitte based that requirement, including the timing and cost, on
an opinion provided to them by Gaffney Cline. Gaffney Cline then,
in turn, based their opinion entirely on the fact that the 2007 field
development plan called for compression to be installed in 2011.
There is no indication that Gaffney Cline conducted any
independent analysis of whether the conditions in the field would
actually warrant the installation of $40 million worth of
compression as of October 2008, or even as of the July 2010
valuation date. In contrast, Ryder Scott actually performed a
robust well-by-well analysis of the issue and concluded that there
is no apparent need to install any compression in the foreseeable
future, and that any compression that might some day be needed
would be minor, and well down the line.”1029

1027
1028
1029

Testimony of Mr. Goodearl of GCA, Hearing on Quantum, Transcript Day 3, p.18 lines 6-10.
See above Part IV, B.
Claimants’ Opening Presentation, Hearing on Quantum, Transcript Day 1, p.97, lines 7-25.
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947

Now, it is true that Deloitte based its assumption that TNG would have to spend
USD 40 million to install compression on GCA’s expertise that compression would
be necessary and that this would cost about USD 40 million. Deloitte correctly did
so because GCA have the expertise to both conclude that compression would be
necessary and to estimate how much this would cost.

948

Claimants are however wrong in their other assertions: GCA did not arrive at their
opinion merely based on the Field Development Plan (FDP). Rather, this is simply a
new yet equally unfounded attack against GCA’s diligent work. In fact, it is
incomprehensible how Ryder Scott could ignore the necessity for compression if
they really conducted a robust well-by-well analysis as alleged. Claimants
themselves assumed that compression would be necessary when they were still
operating the field.

1.

Claimants desperately seek excuses to deny the necessity of compression

949

Claimants’ allegation that GCA based their opinion entirely on the fact that the 2007
field development plan called for compression to be installed in 2011 in the Hearing
on Quantum came as quite a surprise. In their Reply on Quantum, Claimants’ had
still insinuated that GCA had included the compression “to alleviate water
production in the Tolkyn field”1030.

950

In response to this, GCA had highlighted in their Supplemental Expert Report that
“[it] appears RS presumes that GCA included compression in its
forecasts primarily because of the increasing water cut in the field.
This is not the case; the need for compression is required due to
the declining flowing well head pressures on many of the wells,
and the need to maintain an inlet pressure to the CAC export
pipeline at approximately 45 bar (or the LPG plant at
approximately 57 bar). Compression is also part of the 2007
development plan, (…) which RS has failed to acknowledge.”1031
(emphasis added)

951

Hence, Claimants’ appear to have chosen to ignore both GCA’s explanation of why
compression is necessary and the word “also”, which indicates that the provision of
compression in the FDP is merely a supportive argument, not the entire reason for
GCA to allow for compression.

1030
1031

Claimants’ Reply Memorial on Quantum, para. 49.
GCA Supplemental Technical Report, para. 26.
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952

At the Hearing on Quantum, Mr. Goodearl of GCA explained with regard to
Claimants’ earlier, now apparently superseded allegation that GCA had included
compression to alleviate the water production:
“There seems to have been this misconception that Gaffney Cline is
asserting that compression is required because of the water
production issue. It is not just to do with water, but it is primarily
to do with the declining reservoir pressures and the declining
wellhead pressures.”1032

953

When faced with Claimants’ new allegation that GCA only included compression
because it was provided for under the FDP, Mr. Goodearl of GCA demonstrated that
this was not the case either.
“Q. (…) With respect to compression, you base your compression
requirement, your opinion on compression, on the 2007 field
development plan; is that correct?
A. (By MR GOODEARL) Not entirely, no. As I said earlier, the
compression is driven very much by the declining pressures on the
wellhead and the declining rates in the field. So in order to
maintain even the rates at that level would have required
compression by about 2011/2012.”1033

2.

Necessity of compression is based on declining well head pressure on many of
the wells

954

It is and has always been Respondent’s position that compression is necessary due to
the declining well head pressure on many of the wells on the Tolkyn field.

955

This is best explained with reference to the following chart:

1032

Testimony of Mr. Goodearl of GCA, Hearing on Quantum, Transcript Day 3, p.188, lines 16-21.
Testimony of Mr. Goodearl of GCA, Hearing on Quantum, Transcript Day 3, p.250, line 22 - p.251, line 5.
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957

This chart from the Third GCA Expert Report1034 demonstrates the rapidly declining
well head pressure starting as early as the second half of 2007.

958

The chart depicts the development of the well head pressure for every individual
well on the Tolkyn field over time. The green line indicates the minimum well head
pressure of 55 bar. In their Supplemental Report, GCA explained that if the well
head pressure drops below 55 bar, the gas cannot reach the CAC pipeline and hence
the well would need to be shut in.1035 This is due to the fact that the CAC Pipeline
operates at a certain pressure. If gas is injected into this pipeline, it needs to have at
least the same pressure as the operating pressure of the CAC pipeline. Otherwise, it
will simply bounce back.

959

This may be explained by looking at a highly frequented motorway. Assuming that
all cars drive at a speed of 100 km/h on the motorway and keep a distance of 50m, it
will be fairly easy for a car to enter the motorway from a joining road if it also
arrives at a speed of 100 km/h. If however, the car attempted to join the motorway at

1034

GCA Third Expert Report, Figure 3.1, p. 12.
GCA Supplemental Technical Report, paras. 26 et seqq.

1035
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a speed of 30 km/h, it would not be able to squeeze into one of the spaces in between
the other cars without causing a major accident.
960

Looking at the dashed line for July 2010, it is apparent that some wells were already
reaching the minimum well head pressure and the others were certainly declining in
a similar manner. Hence, what the chart shows is that without compression, most of
the wells would decline below the necessary pressure in between the years 2011 and
2013. In order to avoid shutting these wells in, compression needs to be installed.

961

Mr. Goodearl explained why GCA - after their independent analysis - predicted
compression to be necessary by 2011 - the same year as provided for in the FDP
even though the FDP assumed a much higher production profile:
“A. (By MR GOODEARL) Well, the -- as I've already stated, by
July 2010 the wellhead pressures were already at a level at which
compression was going to be required. Now, whilst in the FDP the
compression -- and you can almost say it was coincidentally at the
same date to some extent, because that was predicated against a
higher offtake rate, as you say, of the 2.5 bcm a year, which didn't
physically happen. But from the review of the wellhead pressures
and the reservoir pressures, the actual pressure decline in the
reservoir and the well bore through to the surface was higher than
what was being predicted in the FDP. So there was a function of
poorer than expected reservoir quality as well.”1036

3.

Need for compression was foreseeable as at 14 October 2008

962

A look at the dashed line for October 2008 reveals that the need for compression had
already been apparent as at Claimants’ valuation date of 14 October 2008.

963

The well head pressure declined in such a way from the second half of 2007 until
October 2008 that it would have been readily apparent by simply drawing a line
between the well head pressures over time on a well-by-well basis, that the wells
were approaching the minimum well head pressure at dramatic speed.
“This plot clearly shows the dramatic rate of decline in wellhead
pressure when the gas production was increased during the second
half of 2007. This decline was established and evident on all wells
by the time of the Claimant’s effective date in October, 2008, so it

1036

Testimony of Mr. Goodearl of GCA, Hearing on Quantum, Transcript Day 3, p.252, lines 12-25.
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would have been a straightforward task for RSC to predict when all
of the wells would have reached the minimum flowing wellhead
pressure at the gas production levels RSC was projecting.”1037
4.

Claimants themselves assumed that compression would be necessary

964

In fact, it is not just Respondent’s expert GCA who opines that compression is
necessary, allegedly in an attempt by Deloitte of “front-loading that expense when
there is no evidence in this record that it would be required in 2011”1038. Rather,
when Claimants instructed Miller Lents to estimate the reserves and future net
revenues as at 1 January 2009, they instructed them to provide for expenses which
can only be explained to provide for compression.

965

Miller Lents emphasise that costs for future capital expenditure are not based on
their own assessment but were provided by Tristan.1039

966

With regard to the capital expenditure provided for in Attachment 5 to the Miller
Lents Report1040, Mr. Wood of GCA stated:
“A. (By MR WOOD) It's very difficult to interpret because there is
no information. But looking at the magnitude of the numbers, it
suggests there is in the period 2010-2012 a significant expenditure
anticipated on facilities to maintain production at its current level.
That is not to add facilities, just to maintain it, because it is under
the classification under the reserves category. It is not dissimilar to
the $40 billion we've estimated for compression, but other than
that, I can't say whether that is definitively for compression. I can't
imagine what else it could be for.”1041 (emphasis added)

967

A comparison to the CapEx provided for in the Miller Lents 2008 report further
supports that for the 2009 report Claimants’ made the conscious decision to ask
Miller Lents to include costs for compression as the non-drilling CapEx envisaged in
the 2008 report are significantly lower than the USD 65 million envisaged in the
2009 report1042. While Mr. Lungu under cross-examination claimed that Claimants
did not dictate the exact capital expenditure to be applied, he admitted that they were

1037
1038
1039
1040
1041
1042

GCA Third Expert Report, para. 36.
Claimants’ Opening Presentation, Hearing on Quantum, Transcript Day 1, p.96, lines 1-8.
Miller Lents Report 2009, p.5 (Exhibit R-349).
Miller Lents Report 2009, p.18 (Exhibit R-349).
Testimony of Mr. Goodearl of GCA, Hearing on Quantum, Transcript Day 3, p.256, lines 1-12.
Miller Lents Report 2008, Attachment 6, p.16 (Exhibit R-348).
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“providing the working programmes, and then depending on the view that the
engineer would take, then they would make their own, their own forecasts.”1043 This
would mean that Claimants dictated Miller Lents to insert costs for compression who
in turn applied the costs they deemed appropriate. The difference between the CapEx
in the 2008 and in the 2009 report also suggests that for Claimants, too, the reason to
provide for compression was not just its inclusion in the FDP.
5.

Necessity of compression also detected in PwC due diligence

968

In their due diligence, PricewaterhouseCoopers also assumed that compression
would be necessary. With regard to KPM’s and TNG’s investment obligations for
the years 2009 - 2012 PwC state:
“TNG plans to extract around 21 bcm of gas and 1.6 million tons
of condensate at Tolkyn field during production stage (during
FY08-19). According to TNG’s MWP approved in FY08, TNG will
need to invest nearly USD 138 million to achieve this target.
The expenditures are to include the following:
- USD 76 million - drilling of 11 new wells;
- USD 55 million - construction of a compressor plant.”1044

969

Hence, not only did PwC identify the necessity for compression. PwC also assumed
caiptal expenditure that were even USD 15 million more than assumed by GCA.

6.

Necessity of compression not disproven by operation of KazMunaiTeniz

970

The necessity of the installation of compression is not disproven by the fact that the
current trust manager, KazMunaiTeniz has not yet installed it. Mr. Wood of GCA
explained that this has indeed led to a significant decrease in production.
A. (By MR WOOD) If I may, Tony, what I said when we were
questioned earlier was we estimated a requirement by 2012 largely
to maintain production or decline at its current level. What we
understand -- and I'm sure Mr Khalelov mentioned it -- they
haven't installed compression in the field; they don't believe they

1043
1044

Testimony of Mr.Lungu, Hearing on Quantum, Transcript Day 1, p.224 line 25 - p.225, line 3.
PWC Due Diligence Report, p.23 (Exhibit R-359).
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have a mandate to do that. But as a result, production is declining
significantly.”1045
971

In fact, GCA could also have provided a production profile without capital
expenditure for compression. However, this would have mandated to make a
significant downward adjustment to the production profile as the recovery factor is
lower and wells need to be shut in earlier.
“With the addition of compression at Tolkyn -- and we have
assumed that we can reduce the suction pressure down to about 20
bar; that enables the wells to produce to a much lower pressure. So
you won't have to shut the wells in; you can keep them producing
for longer. That also enables the abandonment reservoir pressure
to be reduced as well, thereby improving recovery.”1046

7.

Claimants did not challenge costs for compression

972

It is also important to note that Claimants do not offer an alternative estimate
regarding the costs for installing compression. This is for the reason that both FTI
and Ryder Scott lack expertise to make any reasoned estimate regarding the
CapEx. 1047 It is telling that when Ryder Scott were asked to comment on Mr.
Wood’s detailed description of which components would be necessary and what
these components would cost in expert conferencing1048, Ryder Scott simply ignored
the question as to the costs and only addressed the question of whether compression
was necessary another time.1049

1045

Testimony of Mr. Goodearl of GCA, Hearing on Quantum, Transcript Day 3, p.253, line 22 - p.254, line 5.
Testimony of Mr. Goodearl of GCA, Hearing on Quantum, Transcript Day 3, p.189, line 23 - p.190, line 4.
See above Part IV, A.VI.2.
Testimony of Mr. Wood of GCA, Hearing on Quantum, Transcript Day 4, p.2, line 13 - p.4, line 25.
Testimony of Mr. Latham of Ryder Scott, Hearing on Quantum, Transcript Day 4, p.5, line 6 - p.6, line 17.

1046
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G.

Third-party assessments of KPM’s and TNG’s value

I.

The indicative bids during Phase I of Project Zenith are no indication of
fair market value

973

The Republic has already explained in previous submission that the indicative bids
made by the bidders during Phase I of Project Zenith are no indication of fair market
value. 1050 The most important points in that regard will be set out again and
expanded on in the following:

974

To begin with, representatives of KNOC, TOTAL E&P, KMG EP and OMV all
confirmed that their indicative bids were no representation of fair market value. This
was quite simply because the information contained in the information memorandum
was not sufficient to make a fair market valuation.1051 All company representatives
were adament that access to a data room and further due diligence would have been
necessary before their assessments could have been anywhere close to fair market
value. In fact, many bidders had already clarified their need for further due diligence
in their indicative bids and had stated that the information memorandum provided
only limited information.1052

975

Deloitte confirm that for this reason alone, from their perspective as valuators, they
cannot take into account the indicative bids for determining fair market value or for
even reviewing their own fair market value assessment:
“The indicative offers of Project Zenith do not fulfil all criteria to
be fair market value. Rather, they were subjective bids based on
very limited facts as outlined in the information memorandum by
Renaissance Capital. A full outline of all commercial and legal

1050

1051

1052

Respondent’s Rejoinder on Quantum, paras. 448 et seqq.; Respondent’s Rejoinder on Jurisdiction and Liability,
paras. 778 et seqq.
Testimony of Dr. Kim, Hearing on Jurisdiction and Liability, Transcript Day 6, p.6, line 9 - p.7, line 5; Testimony
of Mr. Chagnoux, Hearing on Jurisdiction and Liability, Transcript Day 4, p.4, lines 4-15; Testimony of
Mr. Suleimenov, Hearing on Jurisdiction and Liability, Transcript Day 4, p.127, line 16 - p.128, line 5; Testimony
of Mr. Seitinger, Hearing on Quantum, Transcript Day 4, p.187, lines 2-6.
Cf. e.g. Indicative Offer for Project Zenith from Total E&P dated 26 September 2008, p.2 (Exhibit C-75):
Indicative Offer for Project Zenith from Korea National Oil Corporation dated 26 September 2008, p.3 (Exhibit C18).
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information including major business and financial risks was not
included.”1053
976

Furthermore, the representatives of KNOC, TOTAL E&P, KMG EP and OMV
confirmed that strategic, and not only valuation driven considerations played a
significant role in the making of the indicative bids. As Mr. Suleimenov of KMG EP
explained,
“a bidder may bid relatively high in an attempt to gain the
attention of the potential seller but then adopt a strategy of
knocking the price down as they get access to the data room and
are able to further their due diligence.”1054

977

Claimants themselves admitted that this is a strategy that companies in bidding
processes pursue.1055

978

As an illustration of this approach, the Tribunal may take guidance from the
testimony of Mr. Chagnoux who, in a very open and candid manner, testified that
TOTAL E&P ultimately made a bid for the LPG Plant which it considered to be too
high because Claimants’ investment bank had practically forced it to do so:
“Q. Did you state earlier that you believed at the time that the LPG
plant had a negative value?
A. Yes.
Q. So were you being dishonest by stating in your offer that you
were offering $100 million for the LPG plant?
A. To a certain extent, yes.”1056

979

TOTAL E&P had been left no other option by Renaissance Capital but to
strategically increase the value of the offer for the LPG Plant in order to get access
to the data room.1057

980

The strategy of exceedingly high indicative bids is also reflected in the testimony of
Dr. Kim of KNOC and Mr. Seitinger of OMV. As Claimants do not contest, the high
values stated in KNOC’s and OMV’s indicative bids were the result of high gas

1053
1054
1055
1056
1057

Deloitte & Touche Supplemental Expert Report, para. 345.
Witness Statement of Mr. Suleimenov, para. 2.9.
Claimants’ Opening Presentation, Hearing on Quantum, Day 1, p.32, lines 15-16.
Testimony of Mr. Chagnoux, Hearing on Jurisdiction and Liability, Transcript Day 4, p.21, lines 13-18.
Testimony of Mr. Chagnoux, Hearing on Jurisdiction and Liability, Transcript Day 4, p.14, lines 7-13.
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price assumptions. As the Hearings proved, KNOC and OMV had not verified these
assumptions at the time but rather had simply assumed these optimistic assumptions
in order to justify high indicative bids. Specifically, KNOC and OMV both simply
relied 1058 on a statement in the Renaissance Capital Information Memorandum
referring to ongoing negotiations regarding the KazAzot Tripartite Agreement.1059
The companies had no possibility to verify the actual chances of this agreement but,
as part of an aggressive strategy to justify a high bid, assumed these gas prices
nonetheless. This was confirmed by the testimony of Mr. Seitinger:
“Q. […] Before OMV made their indicative bid, did you verify in
any way whether this contract mentioned here was a viable
prospect?
A. Well, the only information that we had available was the
information memorandum. So we had no chance to verify on the
status of those negotiations.”1060
981

In other words: The companies made high bids for strategic purposes based on
unverified assumptions, accepting that they would have to correct their estimates
down if it turned out that the agreement had fallen through.

II.

If anything, the indicative bids only show that Claimants strongly
exaggerate the value of KPM and TNG in this arbitration

982

In any event, a thorough review of the indicative bids can only lead to the result that
the high value claimed by Claimants is unsupported by these bids.

983

The Republic already explained in detail in its Rejoinder on Quantum how the
indicative bids were inflated for numerous reasons.1061 The following is to reiterate
these reasons and also to expand on them where necessary:
(a)

1058

1059

1060
1061

As mentioned above, strategic considerations lead the bidders to go beyond
what they would consider fair market value.

Testimony of Dr. Kim, Hearing on Jurisdiction and Liability, Transcript Day 6, p.21, line 16 - p.22, line 3 and p.23,
lines 12-20; Testimony of Mr. Seitinger, Hearing on Quantum, Transcript Day 4, p.191, lines 16-23.
Project Zenith – Information Memorandum by Renaissance Capital, p.10 (fifth bullet point) and p.24
(Exhibit C-70).
Testimony of Mr. Seitinger, Hearing on Quantum, Transcript Day 4, p.187, line 21 - p.188, line 1.
Respondent’s Rejoinder on Quantum, paras. 454 et seqq.
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(b)

As also mentioned above, Renaissance Capital pushed the bids by threatening
to deny access to the data room.1062 As Mr. Chagnoux testified:
“And then I remember that the negotiator in charge, Louis
Caillard, had a hard time with Renaissance Capital because he
was told that $900 million would not be sufficient for us to be
allowed to have access to the data room, and that Total had to redo
another non-binding offer or to be out of the process.
So vis-à-vis our management it was very unpleasant, and I
remember that Louis Caillard was very upset at Mr Rusinov. There
has been a very unpleasant telephone discussion. And eventually,
early October, we have replaced our first letter with $900 million
by another letter with USD1,000 million, $1 billion altogether.”1063

1062
1063
1064
1065
1066
1067

1068
1069

(c)

Other bidders were later also approached by Renaissance Capital and asked for
an increase of their bids. Both Dr. Kim of KNOC 1064 and Mr. Seitinger of
OMV1065 testified to this effect.

(d)

Claimants strongly increased production on the Tolkyn field starting at the end
of 2007. 1066 The high production numbers, which were outlined in the
information memorandum,1067 indicated to potential buyers a high potential of
the field. As it turned out in the following, however, such high potential was in
fact unrealistic and the increased production even damaged the field.1068 Under
such circumstances, with increased production volumes pushing up the bids,
bids made for the fields can simply not be taken at face value or even seriously
at all.

(e)

Oil and gas prices were very high up until Autumn of 2008 but dropped
substantially thereafter. 1069 The bidders had naturally made certain
assumptions about oil and gas prices and due to the markets deteriorating quite

See also Respondent’s Rejoinder on Quantum, paras.468 et seqq.
Testimony of Mr. Chagnoux, Hearing on Jurisdiction and Liability, Transcript Day 4, p.3, line 11 - p.4, line 3.
Testimony of Dr. Kim, Hearing on Jurisdiction and Liability, Transcript Day 6, p.4, lines 8-10.
Testimony of Mr. Seitinger, Hearing on Quantum, Transcript Day 4, p.188, line 23 - p.189, line 7.
Respondent’s Rejoinder on Quantum, paras. 457 et seqq.
Project Zenith – Information Memorandum by Renaissance Capital, p.49, Chart 25 (Exhibit C-70), showing how
TNG’s production of gas for only the first half of 2008 equalled the production for the whole of 2007.
Testimony of Mr. Ongarbaev, Hearing on Jurisdiction and Liability, Transcript Day 6, p.76, lines 3-21.
Respondent’s Rejoinder on Quantum, paras. 461 et seqq.
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strongly in the following, these assumptions turned out not to be correct.1070
This lead to a further inflation of the bids.
(f)

As demonstrated above,1071 several of the bidders based their high gas price
assumptions on one short line in the information memorandum, which stated
that “TNG has had a series of negotiations with KazAzot and KazTransGas, an
entity responsible for gas transportation in Kazakhstan, which could result in
a binding agreement, allowing TNG to export 7 bcm of gas starting in 2009
through 2018 realizing netbacks significantly higher than those available
domestically”. 1072 None of these bidders had any means to independently
verify whether these negotiations were actually promising and whether such
tripartite agreement could indeed be expected to be concluded. The bidders
simply went along with this information to justify high indicative bids.1073 Of
course, this assumption turned out to be incorrect and as demonstrated above,
the tripartite agreement was in fact never a viable prospect in the first place.1074

984

Further, the Republic also set out in prior submissions that with regard to Borankol
and the LPG Plant, the indicative bids are in fact below what Claimants claim in
these proceedings.1075 The average of the indicative bids for Borankol amounted to
USD 151.8 million 1076 and thus clearly below the value of USD 197 million that
Claimants now suggest to be appropriate.1077 Further, the average of the bids for the
LPG Plant was a mere USD 150 million, 1078 i.e. less than half of the
USD 329 million that Claimants now claim in their “prospective” valuation and
about 60% of the USD 245 million that Claimants claim based on their cost
valuation approach.1079

985

Only with regard to Tolkyn do the indicative bids and the value claimed by
Claimants somewhat match. However, as just explained, the bids for Tolkyn were

1070

Importantly, such later developments must be taken into account for the purposes of valuation in investment
arbitration even if one chooses Claimants’ (untenable) early valuation date. As demonstrated in earlier submissions,
later developments cannot be ignored for valuation purposes, cf. Respondent’s Rejoinder on Quantum, paras. 425
et seqq.
See above Part IV, G.I.
Project Zenith – Information Memorandum by Renaissance Capital, p.10 (fifth bullet point) and p.24 (Exhibit C70).
See above Part IV, G.I.
See above Part IV, B.II. See also Respondent’s Rejoinder on Quantum, paras. 269 et seqq.
Respondent’s Rejoinder on Quantum, paras. 472 et seqq.
This average only includes those indicative bids which provide an asset by asset breakdown.
FTI Update Memo dated 25 January 2013, para. 25.
Claimants’ Reply on Quantum, para. 66. Again, this average only includes those indicative bids which provide an
asset by asset breakdown.
FTI Update Memo dated 25 January 2013, para. 25.

1071
1072

1073
1074
1075
1076
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1079
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inflated by unverified assumptions about gas pricing which later turned out to have
been wholly incorrect. These bids thus do not support Claimants’ valuation results
either.

III.

The KMG EP valuation disproves Claimants’ valuation findings

986

As of FTI’s Additional Expert Report dated 25 January 2013, Claimants claim fair
market enterprise values of USD 197 million for Borankol, USD 497 million for
Tolkyn and USD 245 million for the LPG Plant, amounting to a total enterprise
value of USD 921 million. 1080 In addition, Claimants claim compensation in the
amount of USD 97 million for an estimated market value of the Munaibay Oil
discovery1081 and further “generously” grant the Tribunal discretion to decide which
portion of their highly exaggerated prospective value of USD 1.448 billion for the
Contract 302 Properties the Tribunal shall grant as lost opportunity damage.1082

987

A simple look at the RBS valuation report,1083 conducted as part of the KMG EP
Due Diligence in the Summer of 2009, shows that Claimants’ numbers are entirely
bogus. RBS, whom Claimants have referred to as “world-class advisors”, 1084
calculated value ranges far below what Claimants estimated – to an extent that the
difference in valuation dates cannot account for the difference in value estimates.1085

988

To begin with, the RBS Report does not provide any value for any of the
Contract 302 Properties. This is in line with the statement by Mr. Suleimenov of
KMG EP who explained that KMG EP
“never thought that Tabyl was worth more than zero.”1086

989

The RBS Report, which Claimants themselves consider to have been prepared by
“world-class experts”, thus does not assign any value to properties for which
Claimants demand about USD 1.5 billion in damages due to loss of opportunity.1087
Not only does this fully disprove the existence of the opportunity Claimants’ allege

1080

FTI Update Memo dated 25 January 2013, para. 25.
Ibid.
Claimants’ Opening Presentation, Hearing on Quantum, Transcript Day 1, p.105, line 7.
RBS Valuation Report dated 31 July 2009 (Exhibit R-374).
Claimants’ Application to Compel Production dated 2 January 2013, para. 28 and para. 33 (second bullet point).
Claimants’ effective date is 14 October 2008 whereas the effective date of the RBS valuation is 1 October 2009, cf.
RBS Valuation Report dated 31 July 2009, p.35 (Exhibit R-374).
Witness Statement of Mr. Suleimenov, para. 2.14.
Importantly, the Contract 302 Properties were not excluded from the scope the RBS valuation. The properties are
being mentioned on p.8 of the Report.
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to have lost, it also shows the brazenness with which Claimants inflate their damage
claims.
990

Furthermore, the RBS Report also shows that Claimants’ assessment of the value of
the LPG Plant is hugely exaggerated. RBS merely estimated a value between
USD 47 million and USD 86 million,1088 with the median being USD 67 million.1089
In addition, USD 65 million of this median value are dependent upon the availability
of third-party gas,1090 which RBS did not substantiate anywhere in its report. The
RBS valuation thus clearly disproves Claimants’ exaggerated claims with regard to
the LPG Plant.

991

In addition, the RBS valuation also shows that Claimants’ Borankol claim is far out
of proportion. Assuming no modification of gas prices, RBS estimated a value for
Borankol of only USD 19 million.1091 Since Borankol largely produces oil,1092 gas
prices are of only limited relevance so that modifications of the gas price could not
have added much value. As a result, the RBS estimate for Borankol is only about
one tenth of the USD 197 million suggested by Claimants.1093

992

Lastly, the RBS valuation also proves that Claimants exaggerated their Tolkyn
claim. That is because RBS arrive at a value for the Tolkyn field comparable to the
value estimated by FTI1094 – despite the fact that RBS applied significantly more
optimistic reserves estimates than either Ryder Scott or GCA have presented in this
arbitration. By extension, RBS would have calculated a considerably lower value
than FTI for the Tolkyn field, had RBS applied the figures provided by Ryder Scott
or GCA.

993

RBS relied1095 on the reserve estimates of Miller Lents as of 1 January 2009.1096 The
difference in the reserve estimates lies in the potential for the production of liquids
which Miller Lents estimated comparably high. There is agreement between the
experts of the parties in this arbitration that these high liquids estimates are
unsupported by the data:

1088

RBS Valuation Report dated 31 July 2009, p.35 (Exhibit R-374).
RBS Valuation Report dated 31 July 2009, p.36 (Exhibit R-374).
RBS Valuation Report dated 31 July 2009, p.36 (Exhibit R-374).
RBS Valuation Report dated 31 July 2009, p.36 (Exhibit R-374).
Based on Ryder Scott’s estimates, less than 20% of the 2P reserves (in barrel of oil equivalent) are gas, cf.
1st Ryder Scott Report, Exhibit No. 5. GCA’s estimates show an even bigger
FTI Update Memo dated 25 January 2013, para. 25.
Since the Hearing on Quantum, FTI estimate the value of the Tolkyn field to amount to USD 478.9 million. In their
base case, RBS estimated a value for the Tolkyn field slightly above USD 500 million.
RBS Valuation Report dated 31 July 2009, p.3, 71 (Exhibit R-374).
Miller Lents Report 2009 (Exhibit R-349).
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994

2P Oil and condensate
(MBbl)

2P Gas
(MMCf)

Miller Lents
(1 January 2009)1097

30,728.2

316,590.7

Ryder Scott
(14 October 2008)1098

10,282.6

374,908.1

GCA (21 July 2010)1099

4,594.9

205,287.7

Importantly, liquids can be sold for prices considerably higher than gas. As a result,
Miller Lents’ overstated reserves estimate for liquids has a disproportionate
influence on the value of the Tolkyn field. This becomes clear when converting the
sales prices for oil and for gas to USD per barrel of oil equivalent (USD/boe). Such
calculation shows that volumes of liquids achieve prices at least four times higher
than volumes of gas with the same energy content. As Deloitte explain:
“Using FTI’s figures (which, in Deloitte’s view, use overstated gas
prices already), the selling price for one boe of gas is on average
US$ 18 […]) while one boe of oil is sold for US$ 74 on average
[…]. Hence, the sales price realized for one boe of oil is four times
higher than for one boe of gas.”1100

995

Against this background, the RBS valuation also demonstrates that FTI have
overstated the value for the Tolkyn field.

996

Importantly, it should be kept in mind when assessing the RBS Report that, even
assuming KPM and TNG had had no debt, the results of the RBS Report exceed
what KMG EP would actually have been willing to pay for the companies. That is
because KMG EP, naturally, would have been interested in making a profit. Making
a profit however requires paying less than what one assumes to be the value of the
companies one buys. The fair market value in a transaction involving KMG EP, i.e.
the price KMG EP and Claimants would have agreed upon on a reasonable
information basis, would thus have been lower than what RBS calculated.
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Miller Lents Report 2009, p.2 (Exhibit R-349).
Ryder Scott Expert Report, Exhibit 7.
GCA Supplemental Technical Report, Appendix II, Table AII.1. Conversion from cubic meters to cubic feet was
conducted based on the conversion rate set out in FTI Consulting Expert Report, Appendix I.
Deloitte & Touche Supplemental Expert Report, para. 150.
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IV.

The Cliffson SPA

997

Claimants have to this day never been forthright or honest about the background of
the Cliffson SPA. They have never put forward a coherent story or full evidence as
to the genesis of the deal and its subsequent failure. For this reason alone, the
Cliffson SPA must be disregarded in its entirety. Moreover, Claimants’ story does
not show that the deal was an arm’s length transaction that could be used to support
or attack the valuation expert’s findings.

1.

Claimants’ story of the Cliffson SPA is non-credible

998

Claimants’ story of the Cliffson SPA is simply not credible. The facts put forward by
Claimants have seen a remarkable evolution over the course of these proceedings,
showing that Claimants have never been forthright or honest about the true
circumstances of the deal. Moreover, the allegations as they now stand still do not
add up and are unsupported by documentary evidence.

a)

Claimants’ story of the Cliffson SPA has seen a remarkable evolution over the course
of these proceedings

999

The story of the Cliffson SPA as put forward with the Statement of Claim had many
holes and logical flaws in it. In the course of its submissions, the Republic pointed
these flaws out to the Tribunal and Claimants. As a result, Claimants introduced
some new allegations in the direct testimony of their witnesses, attempting to repair
the damage done. However, Claimants’ attempts remained patchwork. Claimants
never tried to put forward a full and comprehensive story of the Cliffson SPA but
only ever sought to somehow find an excuse for the latest flaws pointed out by the
Republic. It stands to reason that this has but one reason: that the full circumstances
of the Cliffson SPA would not support Claimants’ claim that the Cliffson SPA was
an arm’s length transaction that was stopped by state interference.

1000 In their written submissions, Claimants had alleged that the Cliffson SPA had fallen
through because the Republic “never responded” to Claimants’ requests for state
consent and for a waiver of the state’s pre-emptive rights. 1101 In response, the
Republic pointed out that the Republic’s authorities had fully cooperated with
Claimants in the process of obtaining state consent and the waiver of pre-emptive
rights – in particular by providing immediate responses and by providing a
comprehensive and fully reasonable list with requests for documents necessary for
1101

Claimants’ Reply on Jurisdiction and Liability, paras. 390 et seq.
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deciding on the matter.1102 Further, the Republic showed how it was Claimants who
had failed to accelerate the process because they had waited two months to apply for
the state’s consent and the waiver and because they failed to provide sufficient
documents to the authorities until the very end. 1103 In particular, documents
regarding Cliffson’s financial had never been provided.1104
1001 Realising that their initial claim had been exposed as wrong, Claimants submitted
additional documents1105 in the run-up to the Hearing on Jurisdiction and Liability
and conducted an extensive direct-examination of Mr. Lungu on the topic.1106 In so
doing, Claimants basically tried to shift the blame for the delay and ultimate failure
of the process for obtaining the state consent and the waiver on Cliffson. Mr. Lungu
stated that it had been agreed that Cliffson was to solve the problem of state consent
and waiver1107 and that Claimants had promptly asked Cliffson to provide necessary
information about Cliffson’s financials to the government when Claimants had
received the request for such information.1108 Based on this testimony, Claimants
ultimately admitted in their Opening Presentation at the Hearing on Quantum that
Cliffson had backed out of the transaction,1109 thus abandoning their previous claim
that both Claimants and Cliffson had been willing to go forward with the deal only
to find the state withholding its consent and the waiver.
1002 However, Claimants still continued to hold back on what they now claim were the
circumstances of the Cliffson deal. It again had to be the Republic’s closer scrutiny
that caused Claimants to introduce some new allegations in an attempt to save their
arguments regarding Cliffson.
1003 With its Rejoinder on Quantum, the Republic pointed out that based on the written
witness testimony of Mr. Stati, there can only have been a maximum time period of
13 days for negotiations and due diligence between Cliffson and the Claimants.1110
This was clear because contact to Cliffson was only established in February 20101111
and the SPA was already signed on 13 February 2010. 1112 Claimants have never
1102
1103
1104
1105

1106
1107
1108
1109
1110
1111
1112

Respondent’s Rejoinder on Jurisdiction and Liability, paras. 815 et seqq.
Respondent’s Rejoinder on Jurisdiction and Liability, paras. 817, 820, 822 et seqq.
Respondent’s Rejoinder on Jurisdiction and Liability, para. 818.
Amendments to Cliffson Sale Agreement of 13 February 2010 and related documents (Exhibits
C-701.1, C-701.2, C-701.3).
Testimony of Mr. Lungu, Hearing on Jurisdiction and Liability, Transcript Day 1, p.221, line 17 - p.223, line 23.
Testimony of Mr. Lungu, Hearing on Jurisdiction and Liability, Transcript Day 1, p.222, lines 4-8.
Testimony of Mr. Lungu, Hearing on Jurisdiction and Liability, Transcript Day 1, p.223, lines 2-8.
Claimants’ Opening Presentation, Hearing on Quantum, Transcript Day 1, p.56, line 23.
Respondent’s Rejoinder on Quantum, para. 400.
First Witness Statement of Mr. Stati, para. 40; Second Witness Statement of Mr. Stati, para. 27.
Cliffson Sale Agreement dated 13 February 2010 (Exhibit C-540).

268

disputed that 13 days as such are not a sufficient time to conduct a proper due
diligence.
1004 In response, in direct testimony at the Hearing on Quantum, Claimants introduced
another set of wholly new allegations about the Cliffson transaction. To this end, Mr.
Stati and Mr. Lungu, who were both caught lying repeatedly during their testimony
at the Hearing on Quantum,1113 stated that they had been in contact with the family
behind Cliffson, the Assaubayevs, since the fall of 2009.1114 This flatly contradicted
Mr. Stati’s earlier witness testimony which clearly set the first contact to
February 2010.
1005 Further, Mr. Stati and Mr. Lungu added bits and pieces of information for which it
made no sense to hold them back until the Hearing on Quantum. For example, Mr.
Stati stated that the initial purchase price had been set to USD 1.15 billion but was
subsequently lowered to USD 978 million due to the recovery order imposed against
KPM. 1115 If this had actually been the case, Claimants would of course have
mentioned this right away, in order to use an even higher number in support of their
exaggerated damage claims and in order to suggest that the recovery order had a
negative impact on their ability to sell KPM and TNG.
1006 Moreover, Mr. Lungu also alleged that the Assaubayevs had had access to
information from the government which Mr. Lungu believed to include results of
KMG EP’s due diligence process.1116 If this had actually been the case, however,
Claimants would surely have used this information in order to support the negative
inference they were seeking with regard to KMG EP’s valuation results. They could
have simply claimed that the KMG EP valuation must have shown a value around
USD 1 billion or more because otherwise, Cliffson would not have offered as much
as it did. The fact that Claimants chose not to do so speaks volumes about the
credibility of Mr. Lungu’s claims.
1007 The fact that Claimants chose to introduce these allegations only in direct testimony
clearly demonstrates that they tried to shield their witnesses from meaningful crossexamination on these matters, and, ultimately, that they have never been forthright
about the circumstances of this transaction. This is further supported not least by the

1113
1114
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See above Part II, C.I and II.
Testimony of Mr. Stati, Hearing on Quantum, Transcript Day 2, p.91, line 13, p.92, lines 22-25; Testimony of
Mr. Lungu, Hearing on Quantum, Transcript Day 1, p.192, line 20.
Testimony of Mr. Stati, Hearing on Quantum, Transcript Day 2, p.92, line 1 and lines 12-16.
Testimony of Mr. Lungu, Hearing on Quantum, Transcript Day 1, p.191, line 22 - p.192, line 6.
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fact that Claimants never offered a witness from Cliffson itself in support of their
claims.
1008 On a side note, Claimants’ secrecy and lack of forthrightness about the Cliffson
transaction is maybe best illustrated by the testimony of Mr. Calancea at the Hearing
on Jurisdiction and Liability. Mr. Calancea was faced with a set of very easy
questions about Exhibit C-526, the letter with which TNG applied for MOG’s
approval of the transfer of TNG to Cliffson. From an appendix to the letter, it was
clear that TNG was aware of the need to submit information in particular about the
financial solvency of the acquiring entity Cliffson and that TNG was aware that it
was not submitting such information. That was because the letter specifically
referenced such information as a category of information that should be submitted
without stating any specific documents being provided for that category. 1117
Nonetheless, Mr. Calancea stubbornly pretended not to understand the point that was
being made, 1118 even after the Tribunal’s intervention.1119
b)

Claimants’ story of the Cliffson SPA does not add up

1009 There are numerous instances in which Claimants’ new account of the Cliffson SPA
simply does not add up.
1010 To begin with, Mr. Stati and Mr. Lungu contradict each other as to when
negotiations allegedly started. While Mr. Lungu stated that “the first relationship
started in November 2009”, 1120 Mr. Stati repeatedly alleged that the negotiations
already started in September 2009.1121
1011 Further, Mr. Stati’s and Mr. Lungu’s new testimony at the Hearing on Quantum is in
direct contradiction to Mr. Stati’s earlier written testimony. While Mr. Stati had
stated in both of his written witness statements that Claimants had been contacted by
Cliffson in February 2010,1122 the new position of Mr. Stati and of Mr. Lungu at the
Hearing on Quantum was that they had been contacted in February by a company
called Grand Petroleum.1123
1117

1118
1119
1120
1121
1122
1123

Letter from TNG to Ministry of Oil and Gas dated 12 April 2010 (Exhibit C-526), Appendix “Sheet of attendant
documents”, no. 3b). The categories of information were indicated in regular print, the specific documents were
indicated in italics.
Testimony of Mr. Calancea, Hearing on Jurisdiction and Liability, Transcript Day 3, p.59, line 19 - p.64, line 19.
Testimony of Mr. Calancea, Hearing on Jurisdiction and Liability, Transcript Day 3, p.62, line 21 - p.64, line 9.
Testimony of Mr. Lungu, Hearing on Quantum, Transcript Day 1, p.192, line 20. See also lines 7-11.
Testimony of Mr. Stati, Hearing on Quantum, Transcript Day 2, p.91, line 13, p.92, lines 22-25, p.93, lines 8-13.
First Witness Statement of Mr. Stati, para. 40; Second Witness Statement of Mr. Stati, para. 27.
Testimony of Mr. Lungu, Hearing on Quantum, Transcript Day 1, p.193, lines 4-7 and lines 9-11; Testimony of
Mr. Stati, Hearing on Quantum, Transcript Day 2, p.99, lines 24-25.
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1012 Moreover, Mr. Lungu stated in direct examination at the Hearing on Quantum that it
had been agreed that Claimants would be submitting the formal applications for state
approval and waiver only when Cliffson had reached an “agreement in principle”
with the MOG.1124 Nonetheless, KPM and TNG did hand in formal applications and
did provide requested documents in June 2010 1125 without Cliffson having ever
stated that such agreement had been reached.1126
1013 In addition, Mr. Lungu made another very telling and clearly wrong statement at the
Hearing on Quantum:
“Q. In your view, did Cliffson attempt in any way to hinder the
closing of that transaction?
A. No. We had no indication that they were trying somehow to back
away from that transaction.”1127
1014 The documents on the record, however, clearly show that Claimants indeed thought
at the time that Cliffson was trying to back out of the transaction. In a letter dated
9 March 2010, Mr. Stati complained on behalf of Ascom and Terra Raf that they had
not seen “any material progress” in the implementation of the SPA.1128 Further, in a
letter dated 15 June 2010, Mr. Stati stated: “The Buyer has been non-responsive to
the Seller Representative and is not complying with Section 4.2 of the Purchase
Agreement.”1129 Section 4.2 of the SPA creates an obligation for the parties to work
towards fulfillment of the closing conditions and thus, inter alia, was obliging
Cliffson to provide all documents requested by the MOG regarding its financial
capabilities.
1015 In the time after the signing of the SPA, Claimants were thus clearly of the opinion
that Cliffson was backing out of the transaction. And in fact, counsel for Claimants
explicitly admitted that this was the case in their Opening Presentation at the
Hearing on Quantum.1130

1124
1125
1126
1127
1128
1129
1130

Testimony of Mr. Lungu, Hearing on Quantum, Transcript Day 1, p.196, lines 6-17.
Letters from KPM and TNG to the MOG dated 12 June 2010 (Exhibits C-532 and C-533).
At least, Claimants have never alleged that Cliffson ever said to have reached such agreement.
Testimony of Mr. Lungu, Hearing on Quantum, Transcript Day 1, p.197, lines 6-9.
Letter of Ascom and Terra Raf to Cliffson dated 9 March 2010 (Exhibit C-701.1).
Mr. Stati’s Letter to Cliffson dated 15 June 2010 (Exhibit C-701.3).
Claimants’ Opening Presentation, Hearing on Quantum, Transcript Day 1, p.56, lines 21-24.
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2.

Even Claimants’ made-for-arbitration story of the Cliffson deal shows that the
SPA was not the expression of an arm’s length transaction

1016 Even if we take Claimants’ allegations about the Cliffson transaction at face value –
obviously disregarding those allegations which are contradictory in themselves – the
Cliffson transaction still cannot be seen as an arm’s length transaction on a
reasonable information basis. For this simple reason, the values stated under the SPA
cannot be used to either bolster Claimants’ valuation or to attack the Republic’s
valuation.
1017 This becomes clear from the testimony of Mr. Lungu who stated that Cliffson simply
relied on information from the government and looked at the KMG EP due diligence
documents in order to assess the potential deal:
“Q. What diligence, if any, did the Cliffson company or its owners
perform prior to entering into the sale and purchase agreement, the
SPA, on February 13th 2010?
A. I believe they've done the full diligence as a normal company or
as a normal investor would do, because they have presented
themselves as insiders, saying that they had good connections with
the ministry, they had access to the information; and by that time
we knew KazMunaiGas did finish its valuation and if they had
access to that information, it was already a big plus.”1131
1018 It is important to take a closer look at this crucial piece of evidence and at what Mr.
Lungu says here: His allegation is not that Cliffson or the Assaubayevs conducted an
independent due diligence of Claimants’ data room once they entered into
negotiations with Claimants. Rather, it is Mr. Lungu’s proposition that the
Assaubayev’s relied on information from the government, including the KMG EP
due diligence, without independently assessing Claimants’ data room.
1019 Notably, Mr. Lungu can only know for sure about the second part of that proposition
– that the Assaubayev’s did not independently assess the data room. The first part of
the proposition is mere speculation, if not invention, by Mr. Lungu and importantly,
it is clearly disproven by the results of the KMG EP due diligence. If the
Assaubayev’s had indeed seen the results of the KMG EP due diligence, they would
not have made an offer based on a supposed enterprise value of USD 1.15 billion (as

1131

Testimony of Mr. Lungu, Hearing on Quantum, Transcript Day 1, p.191, line 22 - p.192, line 6.
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Mr. Stati alleged at the Hearing on Quantum1132) or USD 920 million (as Claimants
initially alleged 1133 ). KMG EP’s base case valuation was about half of what the
Cliffson deal provided for. 1134 Even the top end of the high case of KMG EP’s
special case was lower than USD 1.15 billion.1135
1020 As a result, the Assaubayev’s cannot have had access to KMG EP’s valuation
results. Therefore, they were not acting on a “reasonable information basis”, as is
required for a fair market transaction. Rather, since they did not conduct any
independent due diligence of their own, the Assaubayevs acted on a “no information
basis”. This is also confirmed by the fact that they later silently backed out of the
transaction. Apparently, the Assaubayev’s quickly agreed to a deal which they
thought was a bargain for them. Once they realised the true value of Claimants’
assets, they did everything they could to abandon that deal.

1132
1133
1134

1135

Testimony of Mr. Stati, Hearing on Quantum, Transcript Day 2, p.92, line 1 and lines 12-16.
Claimants’ Reply on Quantum, para. 6.
The base case ranged between USD 426 million and USD 665 million, cf. RBS Valuation Report dated
31 July 2009, p.35 (Exhibit R-374).
The maximum amount under the high case of the special case was USD 1,070 million, cf. RBS Valuation Report
dated 31 July 2009, p.35 (Exhibit R-374).
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H.

Alternative valuation methods support the Republic’s position

1021 At the Hearing on Quantum, Claimants have put much emphasis on alternative
valuation methods, namely the comparable transactions analysis, the comparable
companies’ analysis and the “implied value based on the market value of debt”.1136
Quite contrary to Claimants’ allegations, these methods, if properly applied, strongly
support Deloitte’s and disprove FTI’s valuation findings.

I.

Comparable companies analysis and comparable transactions analysis
support Deloitte’s valuation results

1022 Deloitte conducted detailed comparable companies and comparable transactions
analyses as of the Republic’s valuation date of 21 July 2010. These analyses
corroborated Deloitte’s valuation results from their discounted cash flow (DCF)
analysis.
1023 Importantly, for methodological reasons, these analyses were limited to the Borankol
and Tolkyn fields. FTI, in their comparable companies and comparable transactions
analyses, had also limited themselves to the Borankol and Tolkyn fields.
1024 A comparable companies analysis is conducted by first identifying a group of
comparable companies whose shares are publicly traded. The more comparable the
companies are, the more reliable the analysis will be. In the next step, the 2P
reserves of these companies in barrels of oil equivalent (boe) are set in a relation to
their enterprise value, 1137 with the enterprise value being determined based on the
market price of shares and debt instruments of the companies as of the valuation
date. The result are so-called “multiples”. The 2P reserves of the asset in question, in
this case the Borankol and Tolkyn fields, can then be multiplied with these
multiples, leading to a value estimate. The basis of this method is the assumption
that 2P reserves of liquids and gas are the main value driver in the oil and gas
industry.1138

1136

1137

1138

Claimants’ Opening Presentation, Hearing on Quantum, Transcript Day 1, p.20, line 12 - p.21, line 4 and p.23,
line 13 - p.27, line 9.
The enterprise value is defined as the sum of the market value of equity and the market value of debt of the
respective companies, cf. Deloitte & Touche Supplemental Expert Report, para. 276.
For a more detailed explanation of the comparable companies approach, cf. Deloitte & Touche Supplemental
Expert Report, para. 275.
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1025 A comparable transactions analysis is based on the same principles, only that the
enterprise value is determined based on the price of a specific transaction. Again, the
analysis is more reliable the more comparable the transaction is. This also means
that comparable transactions must be as close as possible to the valuation date.
1026 Deloitte have prepared thorough comparable companies and comparable transactions
analyses, ensuring that the compared investments pertained to operations in
Kazakhstan, operations in an upstream business and assets with sufficient resource
maturity. 1139 On average, the results of these analyses corroborated the results of
Deloitte’s DCF analysis.

II.

(a)

The comparable companies analysis based on GCA’s 2P reserve estimates as
of 21 July 2010 resulted in a combined asset value of the Borankol and Tolkyn
fields of USD 96.6 million, i.e. less than the combined asset value based on
Deloitte’s DCF analysis (USD 186 million).1140

(b)

The comparable transactions analysis based on GCA’s 2P reserve estimates as
of 21 July 2010 resulted in a combined asset value of the Borankol and Tolkyn
fields of USD 216.1 million, i.e. slightly above the combined asset value based
on Deloitte’s DCF analysis (USD 186 million).1141

Comparable companies analysis and comparable transactions analysis do
not support FTI’s valuation results

1027 On the other hand, proper comparable companies and comparable transactions
analyses show that FTI’s valuation results for the Borankol and Tolkyn fields as of
their valuation date of 14 October 2008 are considerably overstated. Deloitte
prepared their own companies and comparable transactions analyses based on Ryder
Scott’s reserves estimates and as of Claimants’ valuation date. These analyses show
markedly lower values than the combined asset value of USD 675.9 million1142 for
Borankol and Tolkyn that FTI have calculated in their DCF analysis:
(a)

1139
1140
1141
1142
1143

Deloitte’s comparable companies analysis leads to a combined asset value of
only USD 169.6 million or 25% of FTI’s DCF calculated value.1143

Deloitte & Touche Supplemental Expert Report, paras. 275 et seqq and paras. 289 et seqq.
Deloitte & Touche Supplemental Expert Report, para. 286.
Deloitte & Touche Supplemental Expert Report, para. 293.
FTI Update Memo dated 25 January 2013, para. 25.
Deloitte & Touche Supplemental Expert Report, para. 144.
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(b)

Deloitte’s comparable transactions analysis leads to a combined asset value of
only USD 277.8 million or 40% of FTI’s DCF calculated value.1144

1028 Notably, FTI have provided their own comparable companies and comparable
transactions analyses which FTI have alleged to support their DCF analysis. 1145
However, as Deloitte have shown, these analyses are methodologically flawed and
thus do not corroborate FTI’s DCF results. The multiples, and consequentially the
values calculated by FTI as part of their analyses are massively overstated because,
inter alia,
(a)

FTI used transactions which closed considerably prior to the financial crisis of
Autumn 2008 without adjusting for the effects of the crisis – despite the fact
that as of Claimants’ valuation date, the crisis was having massive effects on
the markets and any transaction;1146

(b)

FTI included uncomparable companies in their analysis, namely a company
conducting primarily downstream business and a company with very little
mature resources;1147

(c)

FTI failed to include a company that actually was comparable.1148

1029 The overstatement of FTI’s multiples is also confirmed by the work of Claimants’
own investment bank Renaissance Capital. In a report on the indicative bids received
during the first phase of Project Zenith dated 27 September 2008, Renaissance
Capital stated that “[m]ultiples of the traded companies in the region have
significantly decreased” and calculated an average multiple of 2.3.1149 Furthermore,
in a report regarding the Kazakh oil and gas company Zhaikmunai LP for a valuation
date of 31 October 2008, Renaissance Capital described a multiple of 2.99 as of
31 October 2008 as a representation of the effects of the financial crisis, namely of
the value lost in the public markets. 1150 This is in stark contrast to the multiples
assumed by FTI which amount to 6.98 (comparable companies) 1151 and 6.83
(comparable transactions)1152 as of 14 October 2008.

1144
1145
1146
1147
1148
1149
1150
1151
1152

Deloitte & Touche Supplemental Expert Report, para. 171.
FTI Consulting Expert Report, paras. 14.1 et seqq.
Deloitte & Touche Supplemental Expert Report, paras. 160 et seqq.
Deloitte & Touche Supplemental Expert Report, paras. 130 et seqq.
Deloitte & Touche Supplemental Expert Report, paras. 138 et seqq.
Project Zenith – Overview of Non-Binding Offers dated 27 September 2008, p.16 (Exhibit C-17).
Deloitte & Touche Supplemental Expert Report, para. 177.
FTI Consulting Expert Report, para. 14.11.
FTI Consulting Expert Report, para. 14.17.
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1030 The fact that Claimants would have FTI calculate such massively inflated multiples
even though Claimants were fully aware of the assessments of their own investment
bank Renaissance Capital at the time speaks volumes about the credibility of
Claimants’ and FTI’s damage assessment.

III.

The Tristan note price as an indicator of enterprise value

1031 FTI have advanced, 1153 and Claimants have strongly relied upon 1154 a further
indicator of value, namely the market value of the debt traded in form of the Tristan
notes. However, in doing so, FTI have applied a valuation “method” that is not
commonly used and that frankly does not sit well with basic notions of logic.
However, applying a recognised and logically coherent valuation method to the
market value of the Tristan notes leads to results corroborating Deloitte’s valuation
results and disproving FTI’s valuation findings.
1.

FTI’s valuation based on the reversed application of the “Morningstar Index” is
a bogus valuation method

1032 FTI have applied an unrecognised, illogical and simply bogus valuation “method” to
derive what they call an “implied enterprise value based on the market value of
debt”.1155 First, they have determined the market value of Tristan notes as of their
valuation date to have been USD 273.5 million1156 Second, they have postulated that
a typical debt to total capital ratio (so-called “gearing”) is expressed in the so-called
“Morningstar industry composite, 5 year average of debt to total capital” which
depicts the average of gearings in the oil and gas industry. As of 30 September 2008,
this index stood at 19.5%.1157 “Consequentially”, FTI have assumed that the market
value of the Tristan notes of USD 273.5 million represents 19.5% of the total
enterprise value. Based thereon, FTI have put forward that this valuation “method”
leads to an implied value of USD 1.4 billion for KPM and TNG as of
14 October 2008.1158

1153
1154

1155
1156

1157
1158

FTI Consulting Expert Report, paras. 14.19 et seqq.
Claimants’ Opening Presentation, Hearing on Quantum, Transcript Day 1, p.20, lines 12-25 and p.23, line 13 p.24, line 16.
FTI Consulting Expert Report, para. 14.19.
Cf. FTI Consulting Expert Report, para. 14.23. This is based on an Tristan note price of USD 65.125 per nominal
value of USD 100 as of 14 October 2008, cf. FTI Consulting Expert Report, Exhibit E, p.20.
FTI Consulting Expert Report, paras. 14.21 et seq.
FTI Consulting Expert Report, para. 14.24, Table 35.
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1033 FTI’s approach is based on a completely flawed premise and is thus, as Deloitte have
put it politely, “not a commonly used valuation method”.1159 That is because there is
no typical debt to total capital ratio that applies to all companies in the the oil and
gas industry. Rather, the debt to total capital ratio varies wildly from company to
company, depending on what different managements find appropriate for their
companies.1160 FTI have concealed this fact by simply applying the 19.5% average
of the various gearings. A simple look at the composition of this average however
shows that “the individual debt-to-total-capital ratios in 2008 were in a range from
close to zero (with almost no debt and almost complete equity financing,
respectively) to 97% (with almost no equity and almost complete debt financing,
respectively)” (emphasis added).1161 The following chart prepared by Deloitte shows
the wild variation in gearing:

1034 Each dot on this chart represents one company in the Morningstar index. As can be
seen clearly, there is no typical gearing that managements or the markets are looking
for and on which the gearing of any company with publicly traded debt ultimately
converges. The average of 19.5% is a more or less random result of gearings ranging

1159
1160
1161

Deloitte & Touche Supplemental Expert Report, para. 185.
Deloitte & Touche Supplemental Expert Report, paras. 186 et seqq.
Deloitte & Touche Supplemental Expert Report, para. 189.
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nearly zero to nearly 100%. Against this background, the premise of FTI’s valuation
“method” is non-existent and any result from this “method” is wholly unreliable.
2.

Deloitte have applied a recognised and logically coherent valuation method to
derive an indication for the enterprise value from the market value of the debt

1035 By contrast, Deloitte have applied a recognised and logically coherent valuation
method to the market value of the debt.1162 As a basic starting point, Deloitte have
determined that as of both valutation dates in discussion, the markets basically
expected Tristan to default on its notes.1163 However, if the markets expect default,
the market value of debt is typically close to the enterprise value of the companies at
issue.1164 That is because in the case of default, the remaining relevant right of the
noteholders is their primary claim to the enterprise value of the companies. The
value of this right as expressed in the market value of the notes thus is very close to
the enterprise value.
3.

The price of the Tristan notes does not support FTI’s valuation results

1036 Deloitte have conducted an extensive analysis of the Tristan note market value of
debt and its connection to the value of KPM and TNG based on the above outlined
methodology.1165 As a result, Deloitte have concluded that as of 14 October 2008,
the value of KPM and TNG as derived from the value of the Tristan notes amounted
to approximately USD 221.5 million.1166 This value amounts to less than one third
of FTI’s DCF calculation (USD 675.9 million)1167 and thus raises severe doubts as
to the correctness of FTI’s results.
4.

The price of the Tristan notes supports Deloitte’s valuation results

1037 Furthermore, Deloitte have conducted an equal analysis for the valuation date of
21 July 2010.1168 As a result, Deloitte have concluded that as of this date, the value
of KPM and TNG as derived from the value of the Tristan notes amounted to

1162
1163
1164
1165
1166
1167
1168

Deloitte & Touche Supplemental Expert Report, paras. 192 et seqq.
Deloitte & Touche Supplemental Expert Report, paras. 198 et seqq. and 299 et seqq.
Deloitte & Touche Supplemental Expert Report, para. 214.
Deloitte & Touche Supplemental Expert Report, paras. 192 et seqq.
Deloitte & Touche Supplemental Expert Report, paras. 216 et seq.
FTI Update Memo dated 25 January 2013, para. 25.
Deloitte & Touche Supplemental Expert Report, paras. 295 et seqq.
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approximately USD 215.5 million. 1169 This is fairly close to Deloitte’s DCF
calculation of USD 186 million and thus corroborates Deloitte’s earlier findings.

1169

Deloitte & Touche Supplemental Expert Report, para. 309.
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I.

Claimants claim damages for monies they have already
pocketed

1038 The Republic maintains that in any case, monies siphoned off KPM and TNG by
Claimants after their valuation date and before transfer into trust management need
to be deducted from an eventual award.
1039 In the Hearing on Quantum, Mr. Lungu had to concede under cross-examination that
Claimants’ had treated themselves to dividends in the total amount of at least
USD 72 million in 2009 and 2010:
“Q. I would now like to turn to the repayment of the KPM dividend.
Could you look, Mr Lungu, at tab 12 of your second binder. This is
Exhibit R-37.6; it's the financial statement of Tristan for the year
2009. If you please turn to page F-37. Here, under heading 24,
"Capital", it reads:
"During 2009 KPM declared dividends in the amount of
USD 52,559,484 (2008: nil) which include withholding tax at 15%.
Subsequent to the reporting date KPM announced dividends for
2009 in the amount of USD 19,370,579 including 15% of
withholding tax."
Is it correct that overall KPM issued dividends in the amount of at
least $72 million in 2009 and 2010?
A. Yes, this is correct.
Q. And is it correct that these dividends were issued by assigning
trade receivables that KPM had outstanding from affiliated
companies?
A. This is correct.”1170
1040 As Mr. Lungu conceded, these dividends were paid by assigning trade receivables
and as even Claimants admit in the Tristan Oil Annual Report for the year 2009,

1170

Testimony of Mr. Lungu, Hearing on Quantum, Transcript Day 1, p.236, lines 7-25.
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these dividends was paid in violation of the terms of the Indenture pursuant to which
Tristan Oil issued its notes.1171
1041 Hence, Claimants simply took what was legally KPM’s and they were so eager to
take this money that they did not seek the noteholders’ consent beforehand.
1042 In addition to dividends, Claimant very likely siphoned off monies by extending the
due date of accounts receivables due from affiliated companies:
“From information contained in the KPM, TNG and Tristan
combined financial statements and the respective Independent
Auditor’s Report, we conclude that in 2009 KPM and TNG
extended the due date of accounts receivables due from Stadoil Ltd.
and General Affinity Ltd. (companies belonging to the wider Stati
group) in the aggregated amount of approx. US$ 143.4 mln,
according to the auditor KPMG, beyond the period of industry
standard periods of payment.
The extension of payment date beyond industry standard payment
periods is equivalent to receiving the trade receivable according to
conventional terms and, at the same instant, granting a financial
loan to Stadoil and General Affinity. Moreover, this act appears
not to be directly caused by the operating business of KPM and
TNG which do not include extending loans to other entities for
financing purposes.
As KPM and TNG were not paid and effectively exchanged trade
receivables for financial loan receivables, this transaction may
have reduced KPM’s and TNG’s operating cash flows to the benefit
of related parties belonging to the wider Stati group by up to US$
143.4 mln.”1172
1043 In addition, the Tristan Oil Annual Report for the year 2009 mentions that allegedly
sometime in 2010 Claimants cancelled the delivery of equipment for the LPG Plant
and a company called Perkwood Investments Ltd. returned the advance paid in the
amount of USD 36,800,212.1173 Claimants have provided no trace of this money and
it can only be concluded that they diverted it into their own pockets.

1171
1172
1173

Tristan Oil Ltd., Annual Report For the Year Ended December 31, 2009, p.4 and p.18 (Exhibit R-37.6).
Deloitte & Touche Supplemental Expert Report, para. 81.
Tristan Oil Ltd., Annual Report For the Year Ended December 31, 2009, p.F-174 (Exhibit R-37.6).
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1044 Most probably, this is not yet everything that Claimants’ have effectively robbed
from their ailing companies. Due to Claimants’ opaque financing structure, it is
impossible for the Republic to discern which other monies or assets Claimants’
diverted to enrich themselves.
1045 As Deloitte after most thorough research declare:
“Possibly there are further transactions between Claimants and
KPM and TNG that have not yet been identified due to a lack of
transparency of the financing transactions of KPM and TNG which
would have to be deducted from the damage amount.”
1046 This is highlighted by the many ways Claimants even at the time before their
valuation date found to divert money from the operating companies. For example,
KPM and TNG paid highly inflated prices to CasCo, sometimes even double the
market price.1174 It is therefore unsurprising that Mr. Stati sought to hide the fact
that he remained the beneficial owner of CasCo. 1175 Other channels used by
Claimants were opaque “service agreements” with Ascom, which are typical of
contracts that are used as means to transfer money between two related companies
without any actual services being performed.1176
1047 However, as the Republic has demonstrated in the Rejoinder on Quantum, applying
the numbers provided by Claimants’ experts FTI, diverted monies after Claimants’
valuation date alone could be as much as USD 226.6 million.1177
1048 What is certain in any case is the following:
“The cash flow siphoned off by Claimants in their function as
shareholders of KPM and TNG and, possibly, as creditors have to
be deducted from the damage (…)”1178
1049 Anything else would lead to double-compensation.

1174
1175
1176
1177
1178

Witness Statement of Mr. Khalelov, para. 3.4.
See above Part II, C.I.
Squire Sanders Legal Due Diligence Report, p.64 (Exhibit R-364).
Respondent’s Rejoinder on Quantum, para. 446.
Deloitte & Touche Supplemental Expert Report, para. 81.
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J.

Claimants incorrectly gross-up their claim with alleged
noteholder claims

1050 Throughout these proceedings, Claimants have continuously and incorrectly
grossed-up their claims with debt held or guaranteed by KPM and TNG. Claimants
thus increased the amount of their claim considerably, clearly aiming for
overcompensation by this Tribunal. The Republic submits that Claimants should not
be allowed to succeed in these attempts.
1051 Claimants hide their claim for a “debt gross-up” by simply demanding what they
allege to be the enterprise value of KPM and TNG as of their valuation date. This is
obviously not the correct and usual approach under international law. Normally, any
kind of compensation for the loss of an operative entity would take into account
those entities assets on the positive side and the debt on the negative side. By
ignoring the debt and only providing their estimate of an enterprise value, Claimants
basically add the debt to what they would normally be entitled to claim. Reasons of
logic, fairness and general principles of international law dictate that Claimants
should not be allowed to pursue such a gross-up of their claims.

I.

Different concepts of value

1052 Before turning to the details of Claimants’ “debt gross-up”, the following shall serve
as a brief reminder of the different concepts of value relevant in these proceedings:
(a)

Enterprise value represents the net present value (“NPV”) of the operating
cash flow (i.e. excluding financing charges) of an entity, resulting from the
NPV of the operating cash flows of individual assets. This operating cash flow
flows to the entirety of investors in the entity, i.e. primarily to the holders of
debt instruments (creditors) and secondarily to the holders of equity
instruments (shareholders).

(b)

Equity value represents the portion of the operating cash flow of an entity
flowing to the shareholders, i.e. after deducting the portion of the operating
cash flow flowing to the creditors (net financial debt).

(c)

Fair market value represents the price, expressed in terms of cash
equivalents, at which property would change hands between a hypothetical
willing and able buyer and a hypothetical willing and able seller, acting at
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arm’s length in an open and unrestricted market, when neither is under
compulsion to buy or sell and when both have reasonable knowledge of the
relevant facts.

II.

Overview of debt owed or guaranteed by KPM and TNG

1053 Notably, Claimants’ approach of only providing their estimates for enterprise value
leads to the result that Claimants never provided a full breakdown of KPM’s and
TNG’s debts for the purpose of calculating an equity value as of either parties’
valuation date. Claimants have thus to this day failed to provide a complete
valuation of their assets. This in and of itself is fatal to Claimants’ claim because it
means that Claimants have never shown that they suffered any damage. The
existence of damage however clearly falls under Claimants’ burden of proof.1179
1054 Nonetheless, at least some information about KPM’s and TNG’s debt can be
discerned from the documents on the record. For the Tribunal’s convenience, and to
illustrate further points, the Republic will in the following compile the available
information about KPM’s and TNG’s debt as of the relevant date of 21 July 2010:
1.

Noteholder debt

1055 The first and biggest chunk of debt comes from the Tristan notes which were issued
by Tristan Oil Ltd., a BVI special purpose vehicle incorporated solely for the
purpose of issuing the notes. The debt under the notes was practically the debt of
KPM and TNG because Tristan is a mere SPV with no assets of its own.
1056 The Republic has already set out in previous submissions the relevant and known
details of the Tristan note debt.1180 In the following, the most important facts about
the noteholder debt are repeated for the Tribunal’s convenience:
(a)

1179

1180

1181
1182

The first note issuance at the end of 2006 amounted to USD 300 million, the
second note issuance in Summer of 2007 amounted to USD 120 million.1181
Further, in the summer of 2009, Tristan issued another USD 111.1 million in
notes.1182

This follows from the onus probandi rule which also applies in international law, cf. Kazazi, Burden of Proof and
Related Issues (Kluwer, 1996), p.371 (Exhibit R-327).
Respondent’s Rejoinder on Quantum, para. 376; Respondent’s Rejoinder on Jurisdiction and Liability, paras. 728
et seqq.
Cf. Project Zenith – Information Memorandum by Renaissance Capital, p.65 (Exhibit C-70).
Tristan Oil Press Release dated 19 June 2009 (Exhibit R-268).
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(b)

The Tristan notes yielded an annual interest rate of 10.5%, with interest
payments being made each half year. On 1 January 2012, the principal of the
notes was to become due for repayment.1183

(c)

The securing mechanisms are central to the understanding of the debt structure.
The obligations under the Tristan Indenture were secured with pledges by
Tristan Oil, KPM and TNG as well as with pledges by the stockholders in
these companies, i.e. Anatoli Stati, Ascom and Terra Raf.1184 Importantly, the
pledges by Anatoli Stati, Ascom and Terra Raf were limited to their shares in
Tristan Oil, KPM and TNG, respectively. For Ascom and Terra Raf, this
follows from the fact that the collateral pledged in Section 2 of the respective
pledge agreements1185 is not the full capital of Ascom and Terra Raf but rather
only the shares in KPM and TNG.1186 For Anatoli Stati, Claimants have not
provided the respective pledge agreements. However, it can be seen from other
evidence on the record that Mr. Stati’s pledge was limited to his shares in
Tristan Oil.1187

(d)

On 17 December 2012, the Claimants set up a so-called Sharing Agreement
which subsequently a large number of noteholders entered into. 1188 The
Sharing Agreement inter alia foresees that proceeds from an award in this
arbitration be shared between Claimants and the noteholders based on a
specific allocation formula. Roughly, 30% of potential proceeds are supposed
to remain with Claimants whereas 70% are supposed to be distributed to the
noteholders.1189

(e)

1183
1184
1185
1186

1187

1188
1189

As of 21 July 2010, the noteholder debt stood at USD 559 million. That is
because on this date, the principal amounted to USD 531.1 million and Tristan

Cf. Project Zenith – Information Memorandum by Renaissance Capital, p.65 (Exhibit C-70).
Tristan Indenture dated 20 December 2006, Section 10.01 (Exhibit C-584).
Ascom and Terra Raf Pledge Agreements dated 20 December 2006 (Exhibit C-585).
The “Collateral” for the purposes of the Ascom and Terra Raf pledge agreements is defined in Section 1 of the
pledge agreements as the “Participatory Interest and all dividends and other distributions connected to the
Participatory Interest”. The term “Participatory Interest” itself is defined in the same section as “the participatory
interest in the charter capital of [KPM and TNG, respectively] in the amount of 100% which represents the same
percentage in the assets of [KPM/TNG] and the voting rights on the general meetings of the participants of
[KPM/TNG]”, cf. Ascom and Terra Raf Pledge Agreements dated 20 December 2006, Section 1 (Exhibit C-585).
See e.g. Tristan Oil Ltd., Annual Report For the Year Ended December 31, 2009, p.4 (Exhibit R-37.6), where it
states with regard to the purported sale of KPM and TNG to Cliffson that, inter alia, the equity interests in Tristan
Oil serve as collateral for Tristan Oil's obligations under the notes. It follows that Mr. Stati pledged his shares in
Tristan Oil as collateral.
Sharing Agreement and Assignment of Rights dated 17 December 2012 (Exhibit C-721).
Section 4(b) of the Sharing Agreement and Assignment of Rights dated 17 December 2012 (Exhibit C-721).
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had failed to pay interest due on 1 July 2010
USD 27.9 million.1191
2.

1190

in the amount of

Tax debt

1057 KPM and TNG are also liable for more than USD 81.2 million in tax debt. That is
because on 10 February 2009, the Tax Committee assessed USD 22 million and
USD 40 million in corporate back taxes and penalties against KPM and TNG,
respectively. 1192 By June 2009, due to further penalties and interest, this debt had
accrued to USD 29 million for KPM and USD 52.2 million for TNG, leading to a
total tax debt of USD 81.2 million. 1193 Undoubtedly, a further increase occurred
until the valuation date of 21 July 2010. Claimants admit that these corporate back
taxes were never paid by either KPM or TNG.1194
1058 Claimants allege that the tax assessments were in violation of Kazakh tax law.
Broadly, the dispute relates to the question of which amortization rate applied to the
companies’ exploration expenses for the drilling of wells, geophysical research,
mobilization and demobilization of wells, development of wells and well-kill
operations for the years 2005 to 2007.1195 Whereas the Tax Committee applied the
amortization rate stated in Article 23 of the applicable tax law, Claimants allege that
the rate set out in Article 20 should have been applied. Article 23 foresees a rate of
25% and thus only gradual depreciation of the costs over a period of time. Article 20
allows the subsoil user to apply a 100% amortization rate (i.e. full deduction in the
year in which costs are incurred).
1059 Claimants’ allegations are, however, wrong. In that regard, it should firstly be noted
that during the KMG EP Due Diligence Process, independent advisors of PwC and
Squire Sanders conducted extensive analysis of the tax issue. Both advisors
highlighted the issue, recommending that protections in a potential SPA should be
included in case the tax dispute is ultimately lost.1196 Squire Sanders even went as
far as recommending that the purchase price be reduced by the amount of potential

1190

1191

1192
1193
1194
1195
1196

Sharing Agreement and Assignment of Rights dated 17 December 2012, Recitals (fourth paragraph) (Exhibit C721).
The interest was calculated based on the annual rate of the notes amounting to 10.5% for a principal of
USD 531.1 million.
Notice Nos. 28 and 29 to KPM and TNG from the Tax Committee dated 10 February 2009 (Exhibit C-155).
PwC Due Diligence Report, p.81. (Exhibit R-359).
Testimony of Mr. Condorachi, Hearing on Jurisdiction and Liability, Transcript Day 3, p.7, lines 13-19.
Cf. Expert Report of Professor Balco, Section B.2.1.
Cf. Squire Sanders Legal Due Diligence Report, p.111, 181 (Exhibit R-364); PwC Due Diligence Report, p.80
(Exhibit R-359).
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tax liability. 1197 This clearly confirms that the tax risk was based on a proper
application of the law and that any potential buyer of KPM and TNG would have
taken this risk into account when offering a purchase price for the companies.
1060 In fact, as the expert report prepared by Professor Balco showed, 1198 and as the
Republic has already explained in previous submissions,1199 the Tax Committee was
absolutely right in its analysis and correctly applied Article 23 of the Tax Code to
the expenses in question. At the Hearing on Quantum, Claimants were not able to
challenge this evidence. Rather, Professor Balco explained the issues in a clear and
convincing manner, leaving no doubt that the Tax Committee had determined the tax
debt correctly. In particular, he showed conclusively that both under Article 23 of
the Tax Code and the specific contractual provisions, Article 23 had to be applied:
“Q. […] But according to the law itself, Article 23 does not say
that construction costs for wells should be included under Article
23, right?
A. So I will turn back to what was the expenses in the question: it
was costs for drilling of wells, geophysical research,
mobilisation/demobilisation expenses, development of wells and
well-kill operations. If I may read one more time the provision of
Article 23, it says
‘Costs, made by subsoil user on geological research, exploration
and development for natural resources production including costs
on evaluation, arrangement, general administrative costs and costs
connected with payment of signature bonus ...’
Exactly these items are included; I mentioned them earlier. So if
you compare the types of expenses, these are exactly the same
expenses. As we can elaborate shortly, the subsurface use
agreement provides additional clarification on that, exactly in the
same line.”1200
1061 As a matter of completeness, it should also be noted that Claimants wrongly alleged
that the Tax Committee’s assessment in February 2009 constituted a reversal of a

1197
1198
1199
1200

Squire Sanders Legal Due Diligence Report, p.111, 181 (Exhibit R-364).
Cf. Expert Report of Professor Balco, Section B.2.4.
Respondent’s Rejoinder on Quantum, paras. 366 et seqq.
Testimony of Professor Balco, Hearing on Quantum, Transcript Day 3, p.71, line 23 - p.72, line 17.
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prior tax assessment.1201 At the Hearing on Quantum, Mr. Rahimgaliev rejected this
allegation in no uncertain terms:
“Q. Mr Rahimgaliev, was this the first audit by the tax committee
or by any other state bodies regarding this specific time period -again, 1st January 2005 to 31st December 2007 -- for KPM or
TNG?
A. When it comes to the period 2005 through 2007, this is audit the
first time. They never experienced or they were never subjected to
such an audit before.”1202
“Q. So, just to be absolutely clear, the assessment by the tax
committee against KPM and TNG dated 10th February 2009 was
the first assessment to be carried out against these companies in
relation to the period 1st January 2005 to 31st December [2007];
is that correct?
A. That's correct.”1203
1062 Importantly, Claimants’ own vendor due diligence of August 2008, conducted only
shortly prior to the Tax Committee’s tax audit in November 2008, confirms
Mr. Rahimgaliev’s statement. It sets out the periods and types of taxes for which tax
audits have been conducted, reflecting clearly that for both KPM and TNG, no tax
audit of corporate income taxes for the years 2005-2007 had been conducted yet.1204
3.

Other debt

1063 Apart from the noteholder debt and the tax debt, KPM and TNG were also liable for
other debt. As to the exact amount of that debt, Claimants have chosen to leave the
Tribunal in the dark. They have simply not provided a breakdown of debt for their
own valuation date of 14 October 2008 – let alone for the correct valuation date of
21 July 2010. It is for this reason that Claimants have completely failed to properly
value their own claim. Claimants’ claim must fail for this reason alone.
1064 Some indication as to the debt in question can however be derived from certain
calculations conducted by FTI in connection to the Cliffson sale. In order to assess
1201
1202
1203
1204

Claimants’ Statement of Claim, para. 157.
Testimony of Mr. Rahimgaliev, Hearing on Quantum, Transcript Day 2, p.127, lines 11-17.
Testimony of Mr. Rahimgaliev, Hearing on Quantum, Transcript Day 2, p.128, lines 13-19.
Project Zenith – Vendor Due Diligence by KPMG dated 29 August 2008, p.57, 100 (Exhibit C-69). The corporate
income tax is referred to as “CIT” in the tables setting out the tax audits, cf. definitions on p.2.
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the Cliffson transaction, FTI valued the following debt of KPM and TNG as of
13 February 2010:1205
(a)

Laren Loan Facility at USD 54.9 million;

(b)

Reachcom Facility Agreement at USD 336,624;

(c)

Limozen Facility Agreement at USD 10 million;

(d)

Reachcom Receivables Purchase Agreement at USD 59,853; and

(e)

TNG COMSA at USD 53.6 million.

1065 In total, according to FTI, other debt of KPM and TNG as of 13 February 2010 thus
amounted to USD 119 million.
1066 While the Republic is in no position to ascertain that this is the full debt of KPM and
TNG as of 13 February 2010, the Republic submits that by Claimants’ own
admission, this amount is what KPM’s and TNG’s debt amounted to at a minimum
at the time.
1067 By extension, the Republic submits that the debt as of 21 July 2010 was at a
minimum USD 119 million. It stands to reason that given the normal accruing of
interest, the further demise of the companies after 13 February 2010 and Claimants’
deliberate decision to divert cash away from the companies,1206 the amount of debt
on 21 July 2010 was at least as high as on 13 February 2010. To that end, it was
already established at the Hearing on Quantum that the Laren Loan Facility had not
yet been repaid on 21 July 2010.1207

III.

Under international law, equity value – not enterprise value – is decisive

1068 There is no dispute in these proceedings that international law requires the
application of the Chorzów principles, according to which compensation must wipe
out the effect of allegedly expropriatory state action. 1208 This requires a
compensation of the fair market value of an asset or sets of assets. Fair market value,
in turn, always has to take into account the debt of a company.
1205
1206
1207

1208

FTI Consulting Supplemental Report, para. 3.5.
See above Part II, A.IX.
Testimony of Mr. Lungu, Hearing on Quantum, Transcript Day 1, p.191, lines 18-21. Notably, Mr. Lungu’s
allegation that the Laren loan had been guaranteed by any of the Claimants (ibid., lines 2-17) has not been proven
by documentary evidence of any kind.
Respondent’s Rejoinder on Quantum, para. 44; Claimants’ Reply on Jurisdiction and Liability, paras. 607 et seqq.
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1069 The reason for that is simple: Simplified, fair market value represents the price a
willing buyer and a willing seller would pay if both act on a reasonable information
basis and are under no compulsion. A willing buyer, however, would never simply
pay the enterprise value but instead deduct the debt therefrom to arrive at the equity
value. That is because debt directly infringes on the buyer’s ability to realise profits
from the purchase of the companies by means of dividends. Equity value is thus the
appropriate measure of compensation.
1070 Claimants have basically admitted that equity value is in general the correct measure
under international law. That is because they base their claim for the enterprise value
solely on the suggestion that “under the pledge agreements any recovery in this
arbitration is also security for the debt.” 1209 and admit that in case there is no
obligation under the pledge agreements, “the respondent will only be responsible for
compensating the equity and not the enterprise value of what the state has
taken.” 1210 Hence, disregarding Claimants’ specific – and incorrect – arguments
relating to the details of the pledge agreements in this case, Claimants themselves
agree that equity value is the correct measure of compensation in international
investment law.

IV.

No debt gross-up in favour of Claimants can be applied

1071 Claimants, however, suggest that they are entitled to a debt gross-up because an
award in their favour would allegedly be subject to claims by the Tristan
noteholders. It is their argument that full reparation in accordance with the Chorzów
principles cannot be realised if the debt is not added to the equity value.1211 In other
words: If debt were not added, any amount awarded to Claimants would be
immediately taken by the noteholders, with nothing remaining for Claimants.
1072 This argument is incorrect.
1.

Claimants simply add all debt even though they only claim to have remained
liable for the noteholder debt

1073 The most obvious flaw in Claimants’ request for a debt gross-up lies in the fact that
they want the Tribunal to add all debt of KPM and TNG to their claim, not only the
noteholder debt. That is because they simply ask for an award based on enterprise
1209
1210
1211

Claimants’ Opening Presentation, Hearing on Quantum, Transcript Day 1, p.112, lines 13-15.
Claimants’ Opening Presentation, Hearing on Quantum, Transcript Day 1, p.112, line 22 - p.113, line 5.
Claimants’ Reply on Jurisdiction and Liability, paras. 570 et seqq.
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value, without differentiation of different kinds of debt, such as noteholder, tax and
other debt.
1074 However, for such tax or other debt, Claimants’ own logic for adding debt to their
claim does not apply. Claimants’ never even alleged that any of them remained
liable for tax or other debt.1212 Naturally, they can thus not claim that this debt must
be added to their claim.
2.

Claimants did not remain liable for any noteholder debt

1075 Likewise, none of the Claimants remained liable for any of the noteholder debt.
Claimants’ arguments to that end, according to which Ascom and Terra Raf are
liable under the pledge agreements with amounts under a potential award, is simply
incorrect. Section 6 of Ascom’s and Terra Raf’s pledges, on which Claimants
rely,1213 does not support the conclusions drawn by Claimants.
“On the occurrence of an Event of Default, […] (b) the
Pledgeholder is entitled to receive and apply any and all dividend
and other payment or distributions of any kind relating to the
Participatory Interest as if the Pledgeholder were the holder of the
Participatory Interest in and towards discharge of the Secured
Obligations until such time as the Secured Obligations are fully
discharged without prejudice to its rights under the Documents and
without any obligation to exercise such rights prior to enforcement
of or action under this Agreement […]”1214 (emphasis added)
1076 By way of the reference to “dividends” and “distributions”, the provision clearly
shows that pledgeholders are only entitled to receive payments made by KPM or
TNG to their shareholders as part of a payout of equity. Payments by third parties,
such as hypothetical payments of the Republic on an award rendered in these
proceedings, are hence not covered. This is in line with the purpose of the provision
which aims to ensure that the shareholders are not in a position to grant themselves
dividends and to thus devalue the shares to the detriment of the noteholders. There is
no indication that the provision is meant to protect the pledgeholders from any other
risks.

1212

1213
1214

The only exception in this regard is the debt under the Laren loan, for which, allegedly, Anatoli Stati personally
remained liable, cf. Testimony of Mr. Lungu, Hearing on Quantum, Transcript Day 1, p.191, lines 2-17. No
documentary proof for this contention was provided.
Claimants’ Reply on Jurisdiction and Liability, para. 572.
Ascom and Terra Raf Pledge Agreements, Section 6 (Exhibit C-585).
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1077 Importantly, any subsequent liability of Claimants under the Sharing Agreement
dated 17 December 2012 is not to be taken into account. While Claimants may have
agreed in the Sharing Agreement to partially pay the noteholders with the amounts
due under a possible award, the Republic cannot be held liable for such unilateral
action of Claimants. Such liability was assumed voluntarily and after the fact and
cannot have any bearing on the Republic’s alleged liability towards Claimants. It
appears that Claimants admit to this fact when they state that the Sharing Agreement
“simply restructures the parties’ relative priority to receive the proceeds of this
arbitration”.1215
3.

In any event, a debt gross-up cannot be granted because Claimants suffered no
damages in the first place

1078 As already mentioned, Claimants do not allege that they are liable for noteholder
debt no matter what. Rather, it is their statement that such liability only comes into
existence with an award in their favour in these proceedings. It is on this basis that
they invoke the Chorzów principles: Since an award will allegedly be subject to
noteholder claims, Claimants suggest that the debt has to be grossed-up so as to
ensure that in the end, Claimants receive the compensation they think they are
entitled to.
1079 What Claimants choose to ignore is the fact that they are not entitled to
compensation in the first place. That is because compensation, at least initially,
always has to be determined based on the measure of equity value. As outlined
above, this is due to the fact that equity value is what reflects fair market value and
thus the standard for compensation under international law.1216 However, if there is
no damage on the basis of equity value, Claimants do not need a gross-up to be made
whole.
1080 Presently, as a look at the numbers from Deloitte demonstrates, Claimants never
suffered a damage based on equity value:
1081 Deloitte determined that the enterprise value of KPM and TNG cumulatively
amounts to USD 186 million. 1217 As outlined above, as of the valuation date of
21 July 2010, KPM and TNG were liable for debt in the amount of at least

1215
1216
1217

Claimants’ Opening Presentation, Hearing on Quantum, Transcript Day 1, p.113, line 25 - p.114, line 2.
See above Part IV, J.III.
Deloitte & Touche Supplemental Expert Report, para. 36, Table 1.
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USD 759.2 million.1218 Thus, the equity value of KPM and TNG as of 21 July 2010
was USD 0. Consequentially, Claimants have suffered no damage whatsoever and
cannot claim a debt gross-up under any conceivable circumstances.
1082 It may be noteworthy that, as Deloitte have proven, the debt markets assumed the
equity value of KPM and TNG to be close to zero already as of Claimants valuation
date of 14 October 2008.1219 On this date, the Tristan notes traded at USD 65.125
(for a nominal amount of USD 100). 1220 As Deloitte show, this means that the
markets at this moment considered a default by Tristan on its obligations to be more
likely than not.1221 Further, the markets also considered that in the event of a default,
the noteholders would only be able to recover 65.125% of the note principal, which,
in total, amounts to a recovery of USD 273.5 million. Logically, if the noteholders as
holders of debt instruments cannot recover the full principal (at the time
USD 420 million) in the event of default, it follows that the equity holders have no
claims to the companies’ cash flows whatsoever. That is because holders of debt
instruments have primary claims to the companies’ cash flows and equity holders
only have secondary claims. As Deloitte summarise, as of 14 October 2008
“The shareholders of KPM and TNG cannot expect to receive a
positive net present value of KPM‟s and TNG‟s cash flow because
with a high likelihood it must be passed to the bondholders
completely, rendering the combined Equity Value of KPM and TNG
not to exceed zero substantially”.1222
1083 This is also in line with the numbers in the RBS Report from July 2009. As
demonstrated above, 1223 the RBS Report found a rather low enterprise value and
hence, the ultimate finding of the KMG EP due diligence was that KPM and TNG
had an equity value of USD 0.1224 It hence appears that KPM’s and TNG’s equity
value was zero not only on 14 October 2008 and 21 July 2010 but also in the time
inbetween. Moreover, the risk of such an equity value of zero had already been
identified as a realistic possibility in the Tristan note prospectus of mid-2007,

1218

1219
1220
1221
1222
1223
1224

This amount is the sum of the individual debt positions of USD 559 million (noteholder debt), at least
USD 81.2 million (tax debt) and at least USD 119 million (other debt), see above Part IV, J.II.
Deloitte & Touche Supplemental Expert Report, para. 218.
Deloitte & Touche Supplemental Expert Report, para. 195.
Deloitte & Touche Supplemental Expert Report, para. 202.
Deloitte & Touche Supplemental Expert Report, para. 218.
See above Part IV, G.III.
Witness Statement of Mr. Suleimenov, para. 2.15; Testimony of Mr. Suleimenov, Hearing on Jurisdiction and
Liability, Transcript Day 4, p.151, lines 16-24.
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indicating that even as of that very early date, Claimants’ holdings may have had no
positive value.1225
1084 Consequentially, no grossing-up is required to make Claimants whole, irrespective
of whether one uses Claimants’ or the Republic’s valuation date.
4.

In any event, a debt gross-up is contrary to international law because it would
allow the noteholders to circumvent the jurisdictional and substantive hurdles
of their own potential claims

1085 Even if the Tribunal came to the opposite conclusion and assumed that Claimants
had actually suffered damage, a debt gross-up would still be improper. That is
because a debt gross-up would serve to realise potential third-party damage claims,
namely investment arbitration claims of noteholders against the Republic, in
circumvention of the jurisdictional and substantive requirements for such claims.
1086 Assuming that this Tribunal awards damages to Claimants and assuming that
Claimants forward the recovered sums or a part thereof to the noteholders, the
noteholders could realise part of their alleged damage – in clear circumvention of all
the requirements that a potential investment arbitration claim of their own would
have to fulfil. In particular, the noteholders would never have to show that
(a)

they have a nationality allowing them to claim under a Kazakh BIT;

(b)

their notes qualify as an investment within the territory of the Republic under a
Kazakh BIT;

(c)

the Republic breached provisions of the BIT invoked by the respective
noteholder with regard to his or her notes; and

(d)

the respective noteholder actually suffered a damage caused by the alleged
breach.

1087 Clearly, this cannot be the correct result. There is simply no reason to assume that
the contracting states of the ECT intended to allow individuals to dock onto another
individual’s claim in order to circumvent the requirements of their own claims.
States do not conclude various BITs with different sets of scopes of application and
substantive rules – weighing carefully the specific effects on sovereignty – only to
then find an investor level all the differences by hiding behind claims of another
1225

Cf. Tristan Note Prospectus dated 25 July 2007, p.21 (Exhibit R-358): “The sale of our pledged capital stock
securing the Notes may be insufficient to satisfy our debt in the event of a default and the trustee may face certain
difficulties enforcing the pledge and disposing of our pledged capital stock.”
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investor. In other words: Claimants cannot be allowed to dictate to the Republic that
other individuals may receive compensation on the same basis as Claimants do. This
would be an unacceptable infringement on the Republic’s sovereignty which
includes the soveignty to determine whom to grant investment protection.
1088 Moreover, it needs to be kept in mind that the noteholder structure is entirely of
Claimants’ making. Claimants chose themselves to create pledges that they now
allege to give the noteholders claims against an award in these proceedings. Any
disadvantage Claimants feel to have from the creation of that structure must be born
by Claimants alone.
1089 Investment arbitration practice supports this view. Professor Stern, in her dissenting
opinion to the recent Occidental case, clearly rejected the idea that investors can
simply hide behide other investors to obtain compensation without clearing the
hurdles their own claim would have to face:
“In case two different investors are claiming an interference with
their rights, they must both present a claim and one investor cannot
bring a claim for the other, especially when they do not have the
same nationality and cannot invoke the same BIT […]”1226
1090 Moreover, the tribunal in the case of Impregilo v. Pakistan, 1227 in which the
investor’s arguments showed striking resemblances to Claimants’ arguments in the
present case, clearly ruled that one investor may not bring claims on behalf of the
other. In this case, the investor had argued – very comparably to Claimants – that it
was under a contractual obligation to distribute any monetary award obtained in the
arbitration to its joint venture partners. According to the investor, the only way for it
to obtain its 57.8% stake of the overall damage was for the Tribunal to permit it “to
proceed on behalf of all participants”.1228

1226

1227

1228

Occidental Petroleum Corporation and Occidental Exploration and Production Company v. Republic of Ecuador,
ICSID Case No. ARB/06/11, Dissenting Opinion of Professor Brigitte Stern, 5 October 2012, para. 138 (Exhibit
R-379). Professor Stern also noted that no considerations of equity may allow one investor to claim on behalf of
another investor in order to circumvent a lack of jurisdiction of the latter: “International investment tribunals are
not here to redress any torts worldwide. Under a BIT, they are meant to solve disputes between investors of a
certain nationality and States, but do not concern investors that have neither one nor the other nationality of the
two States parties to the BIT. It happens more often than not that there is no jurisdiction for all or a portion of a
loss caused by a State’s action. […] As a matter of fact, each time an international tribunal does not have
jurisdiction over a case that has some merits, it could be theoretically said that the State has been unjustly
enriched. But this is nothing extraordinary, it is simply the result of the limited access to international
arbitration […].”, ibid., paras. 167 et seq.
Impregilo S.p.A. v. Islamic Republic of Pakistan, ICSID Case No. ARB/03/3, Decision on Jurisdiction,
22 April 2005 (Exhibit R-365).
Impregilo S.p.A. v. Islamic Republic of Pakistan, ICSID Case No. ARB/03/3, Decision on Jurisdiction,
22 April 2005, para. 143 (Exhibit R-365).
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1091 The Impregilo tribunal rejected the investor’s argument without ambiguity, relying
in particular on the fact that the wording of the BIT did not provide for claims of one
investor being advanced by another:
“Pakistan’s consent is delineated by the [Italy-Pakistan] BIT. In
concluding the Treaty with Italy, Pakistan has conferred certain
rights on Italian nationals in connection with the protection of
investments in Pakistan. It has not conferred any rights on
nationals of any other state […]
It must follow that the scope of Pakistan’s consent to ICSID is
correspondingly limited. On a proper construction, Pakistan has
consented to the resolution by ICSID of disputes arising out of
investments made by Italian nationals in Pakistan. There is
nothing in the BIT to extend this to claims of nationals of any
other state, even if advanced on their behalf by Italian
nationals.”1229 (emphasis added)
1092 Stressing the priority of state sovereignty over internal contractual investor
arrangements, the tribunal went on to state:
“The fact that Impregilo may be empowered to advance claims on
behalf of its partners is an internal contractual matter between the
participants of the Joint Venture. It cannot, of itself, impact upon
the scope of Pakistan’s consent as expressed in the BIT. Equally,
the fact that Impregilo may be obliged to account to its partners in
respect of any damages obtained in these proceedings is also an
internal […] matter, which has no bearing on Pakistan’s agreed
exposure under the BIT. If this were not so, any party would be at
liberty to conclude a variety of private contracts with third
parties, and thereby unilaterally expand the ambit of a BIT.”1230
(emphasis added)
1093 Further, the tribunal noted:
“Indeed, it might be noted as far as [a German joint venture
partner of the investor] is concerned that there exists a BIT
1229

1230

Impregilo S.p.A. v. Islamic Republic of Pakistan, ICSID Case No. ARB/03/3, Decision on Jurisdiction,
22 April 2005, paras. 147 et seq. (Exhibit R-365).
Impregilo S.p.A. v. Islamic Republic of Pakistan, ICSID Case No. ARB/03/3, Decision on Jurisdiction,
22 April 2005, para. 151 (Exhibit R-365).
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between Germany and Pakistan […]. This Treaty, however, does
not provide for any dispute resolution mechanism between the
States parties and investors. It would be a curious result indeed if
investors from Germany could secure additional rights under a
different BIT.”1231
1094 The similarities to the present case are apparent. The Republic submits that as the
investor in Impregilo was denied to present claims that were in reality claims of the
investor’s joint venture partner, the Claimants may not be allowed to advance claims
on behalf of the noteholders.
1095 Further support for this position comes from the case of PSEG v. Turkey. In this
case, the tribunal had rejected jurisdiction for claims of certain companies that
participated in a project company but found jurisdiction for the main investor. When
faced with a claim by the main investor for damages incurred by these other
companies, the tribunal rejected this claim outright:
“The Tribunal will not undo with one hand what it did with the
other. This would be the result if compensation is awarded in
respect of investments or expenses incurred by entities over which
there is no jurisdiction, even if this was done on behalf of one of
the Claimants.”1232
1096 Importantly, the tribunal stated that its decision was in no way depending on whether
the main investor was liable towards the other companies with the proceeds of an
award. This supports the Republic’s view that any alleged liability by Claimants
towards the noteholders is irrelevant:
“As the Tribunal also noted in the Decision on Jurisdiction, these
entities might have a claim against PSEG in the light of intracorporate arrangements, but this is not something for which Turkey
is liable, directly or indirectly.”1233
1097 The Republic’s position is further supported by investment arbitration practice
regarding claims for tax gross-ups. Investors have based requests for such tax grossups on the argument that an award in their favour would be subject to higher levels
1231

1232

1233

Impregilo S.p.A. v. Islamic Republic of Pakistan, ICSID Case No. ARB/03/3, Decision on Jurisdiction,
22 April 2005, para. 149 (Exhibit R-365).
PSEG Global Inc. and Konya Ilgin Elektrik Üretim ve Ticaret Limited Sirketi v. Republic of Turkey, ICSID Case
No. ARB/02/5, Award, 19 January 2007, para. 325 (Exhibit C-261).
PSEG Global Inc. and Konya Ilgin Elektrik Üretim ve Ticaret Limited Sirketi v. Republic of Turkey, ICSID Case
No. ARB/02/5, Award, 19 January 2007, para. 325 (Exhibit C-261).
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of taxation than the profits they had expected to make without the host state’s
interference. Hence, these investors have alleged that a tax gross-up is necessary in
order to fully compensate them for their losses and to put them into the position they
would be in but for the breach –quite similar to Claimants’ claim that they need debt
to be added so as to make them whole.
1098 However, as far as the Republic is aware, no tribunal ever followed an investor’s
request for a tax gross-up. Rather, several tribunals outright rejected such claims.1234
The tribunal in the case of Mobil v. Canada was especially clear in that regard,
stating that
“The Majority sees little basis for incorporating the Claimants’
request for a 38% ‘gross up’ for tax reasons. The Claimants did
not justify why […] this is a necessary part of any resulting
compensation. Moreover, we are not aware of a requirement under
international law to gross up compensation as a result of tax
considerations.”1235
5.

In any event, a debt gross-up has to be rejected because it would unjustly enrich
Claimants

1099 On top of all of that, a debt gross-up would in fact enrich Claimants. This is due to
the specific architecture of the Sharing Agreement Claimants concluded with a large
group of noteholders in the run-up to the Hearing on Quantum. 1236 Under the
agreement, Claimants are entitled to keep a significant chunk of any award issued in
their favour. In case the award would be based on enterprise value, this would lead
to a significant and unjustifiable enrichment of Claimants.
1100 This is best explained with view to a hypothetical example in which an award based
on an enterprise value of USD 186 million would be rendered in favour of
Claimants. Under Section 4(b) of the Sharing Agreement, the proceeds from this
award would be distributed as follows:

1234

1235

1236

Mobil Investments Canada Inc. and Murphy Oil Corporation v. Government of Canada, ICSID Case No.
ARB(AF)/07/4, Decision on Liability and on Principles of Quantum, 22 May 2012, para. 485 (Exhibit R-380);
PSEG Global Inc. and Konya Ilgin Elektrik Üretim ve Ticaret Limited Sirketi v. Republic of Turkey, ICSID Case
No. ARB/02/5, Award, 19 January 2007, para. 340 (Exhibit C-261); CSOB v. Slovak Republic, ICSID Case No.
ARB/97/4, Award, 29 December 2004, para. 367 (Exhibit R-381); Occidental Petroleum Corporation and
Occidental Exploration and Production Company v. Republic of Ecuador, ICSID Case No. ARB/06/11, Award,
5 October 2012, para. 853 (Exhibit R-355).
Mobil Investments Canada Inc. and Murphy Oil Corporation v. Government of Canada, ICSID Case No.
ARB(AF)/07/4, Decision on Liability and on Principles of Quantum, 22 May 2012, para. 485 (Exhibit R-380).
Sharing Agreement and Assignment of Rights dated 17 December 2012 (Exhibit C-721).
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(a)

USD 15 million against Claimants’ legal fees;

(b)

USD 3 million against the noteholders’ legal fees;

(c)

USD 117.6 million to the noteholders (= 70% of the remainder); and

(d)

USD 50.4 million to the Claimants (= 30% of the remainder).

1101 Overall, Claimants would receive USD 65.4 million even though, as demonstrated
above, 1237 in case of an enterprise value of USD 186 million, they never suffered
any damage in the first place because of their debts. Quite clearly, there can be no
equitable basis for granting Claimants such enrichment.

1237

See above Part IV, J.IV.3.
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K.

Legal Analysis

I.

Claimants chose an untenable early valuation date and have thus failed to
prove their case on damages

1102 One of the most flawed aspects of Claimants’ flaw-riddled case is their choice of an
untenable early valuation date. Claimants’ intention in relying on this date is readily
apparent: They attempt to push the valuation date as far to the past as possible
because this helps inflate their claim. The earlier the date, the less are Claimants
forced to take into account the various negative developments that ultimately caused
KPM and TNG to fail, in particular the drop in prices and demand. Moreover, the
earlier the valuation date, the bigger the reserves of the Borankol and Tolkyn fields
that form basis of the damage calculation.
1103 Deloitte have calculated the extent to which Claimants’ early valuation date adds to
the inflation of their damage claim. They have found that USD 58.3 million, or
29.6%, of Claimants’ Borankol claim are based on cash flows from the time between
the parties’ valuation dates:1238

1104 For Tolkyn, the time between the two valuation dates is responsible for an even
higher amount of USD 236.8 million, or 49.4%, of all discounted cash flows:1239

1238
1239

Deloitte & Touche Supplemental Expert Report, para. 370.
Deloitte & Touche Supplemental Expert Report, para. 372.
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1105 The impossibility of Claimants’ choice of valuation date is readily apparent:
Claimants have not pointed to any state action with objective influence on KPM and
TNG that happened on or prior to their valuation date. Rather, all the actions they
complain about and allege to have expropriatory effect happened weeks, 1240
months 1241 and sometimes nearly a year 1242 or more 1243 later than their valuation
date. Effectively, Claimants are thus not asking to be put into the position they
would be in but for the alleged breach of the ECT, but rather into a position which is
wholly unrelated to this alleged breach.
1106 The only excuse Claimants present for their improperly early valuation date is the
fact that on 14 October 2008, President Nazarbayev forwarded President Voronin’s
letter to the authorities and asked them to “thoroughly check” the companies KPM
and TNG. 1244 According to Claimants, this proves “intention” by the state to
expropriate. However,

1240
1241
1242
1243
1244

(a)

there was no state intention to expropriate either on 14 October 2008 or any
other date; and

(b)

under international law, the objective effect of state action and not any alleged
intent are decisive.

E.g. the inspections in October and November 2008.
E.g. the alleged reversal of the pre-emptive rights waiver on 18 December 2008.
E.g. the recovery order against KPM on 18 September 2008.
E.g. the contract termination in July 2010.
Note by President Nazarbayev dated 14 October 2008 (Exhibit C-8).
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1.

No state intention to expropriate

1107 President Nazarbayev’s note of 14 October 2008 does in no way show any form of
state intent directed at expropriating Claimants. As set out above, the note was a
mere courtesy required between CIS heads of state. 1245 Moreover, there was no
credible motive for the state to aim at an expropriation of Claimants.1246
2.

Irrelevance of state intention

1108 Moreover, the Republic already set out in its previous submissions1247 that in cases
of indirect expropriation, according to international practice,1248 the valuation date
must be identified at a relatively late stage, that is, when the deprivation of
property rights has turned out to be irreversible. It is this point in time that
usually represents the valuation date and that is usually situated only at the end of a
chain of actions and omissions by the state.1249 As it was stated by the Tribunal in
the ICSID case Santa Elena v. Costa Rica:
“[t]he expropriated property is to be evaluated as of the date on
which the government ‘interference’ has deprived the owner of
his rights or has made those rights practically useless”. 1250
(emphasis added)
1109 Tribunals thus assess the valuation date based on objective criteria, taking no
account of allegations of state intention. The Republic is not aware of, and the
Claimants have not pointed to, any case in which subjective criteria played a role.
The only quotation Claimants could find that lies somewhat in line with their
position is a scholarly article according to which a manifestation of expropriatory
intent provides a “useful demarcation” in setting the moment of valuation. 1251 This

1245
1246
1247
1248

1249

1250

1251

See above Part II, J.II.
See above Part II, J.III.
Respondent’s Rejoinder on Quantum, paras. 27 et seqq.
Cf. International Technical Products Corporation vs. Iran, 9 Iran-US Cl. Trib. Final Award, IUSCT Case No. 302
(196-302-3), 28 October 1985 in Albert Jan van den Berg (ed), Yearbook Commercial Arbitration 1987 - Volume
XII, pp.343-344 (Exhibit R-325); Tippetts, Abbett, McStratton v. TAMS-AFFA, Iran U.S. Claims Tribunal Case,
Award No. 141-7-2, 29 June 1984, p.5 (Exhibit C-225); Phillips Petroleum vs. Iran, Iran-US Cl. Trib., Award No.
425-39-2, para 101 (Exhibit C-158); Compania del Desarrollo de Santa Elena S.A. v. Costa Rica, ICSID Case
No. ARB/96/1, 39 I.L.M 1317 (2000), para. 78 (Exhibit C-213).
Cf. Marboe, Calculation of Compensation and Damages in International Investment Law, Oxford International
Arbitration Series, 2009, p.135 (Exhibit R-324), with further references.
Compania del Desarrollo de Santa Elena S.A. v. Costa Rica, ICSID Case No. ARB/96/1, Final Award,
17 February 2000, 39 I.L.M 1317 (2000), para. 78 (Exhibit C-213).
Reisman/Sloan, Indirect Expropriation and its Valuation in the BIT Generation, 74 BRIT. Y.B. INT’L L. 115
(2004), pp.130 et seq. (Exhibit C-230).
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article thus merely suggests that state intent can be taken into account but not that it
would override the relevance of objective effects of state conduct.
1110 Claimants also have tried to justify their improperly early valuation date by alleging
that a later valuation would not take account of state action prior to the valuation
date that was below the threshold of expropriation but that nonetheless had a
negative effect on the value of the investment.1252 This argument is illogical as was
explained convincingly in the case of Azurix v. Argentina:
“The Iran-U.S. Claims Tribunal, in one of its awards, decided that
‘where the alleged expropriation is carried out by way of a series
of interferences in the enjoyment of property’, the date of the
expropriation is ‘the day when the interference has ripened into a
more or less irreversible deprivation of the property rather than
on the beginning date of the events’.
It has been sometimes argued that applying this formula would
lead to an inequitable situation where the investment’s value would
be assessed at the time when the cumulative actions of the State
would have led to a dramatic devaluation of the investment.
However, such a view does not take into account that, in assessing
fair market value, a tribunal would establish that value in a
hypothetical context where the State would not have resorted to
such maneuvers but would have fully respected the provisions of
the treaty and the contract concerned.”1253
1111 Consequentially, Claimants improperly early valuation date is in no way supported
by international law.
3.

Claimants have not proven damage because their valuation as of
14 October 2008 does not relate to the present case

1112 The valuation that Claimants have provided for 14 October 2008 is the only
valuation that Claimants have put to the Tribunal in this case. As set out above, this
valuation is fundamentally flawed because the chosen valuation date is untenable. In

1252
1253

Claimants’ Opening Presentation, Hearing on Quantum, Transcript Day 1, p.13, lines 5-8.
Azurix Corp. v. The Argentine Republic, ICSID Case No. ARB/01/12, Award, 14 July 2006, para. 417 (Exhibit C245). The award was affirmed in an annulment proceeding by the Decision of the ad hoc Committee,
1 September 2009 (Exhibit C-254).
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other words: This valuation has no relation to the case at hand and can thus not be
the basis for any damage assessment in this case.
1113 For all practical purposes, Claimants have thus not provided any damage calculation
that could be used in these arbitration proceedings. Since Claimants have however
the burden of proof regarding the existence and extent of damages, their claim must
be dismissed in its entirety.
4.

21 July 2010 is the proper valuation date in the present case

1114 As it was demonstrated in Rejoinder on Quantum 1254 it is the Republic’s firm
position that assuming an expropriation had occurred, the only proper valuation date
that could be theoretically applied is 21 July 2010.
1115 With regard to the alleged indirect expropriation, the only appropriate valuation date
is 21 July 2010 because this was the date of the termination of subsoil use contracts
No. 210 and No. 305. Accordingly, this was the date on which Claimants
irreversibly lost the rights in dispute. There is no evidence in this arbitration that any
of the state’s actions prior to the termination caused Claimants to be deprived of
these rights.
1116 With regard to the alleged direct expropriation, according to the practice of
international tribunals, the valuation date is usually identical to the date of the
respective state act.1255 In the present case, the respective State act, i.e. the decision
to terminate Contracts No. 210 and 3051256 was rendered on 21 July 2010.
1117 From a technical valuation perspective, the Republic’s view is also supported by
Deloitte:
“It is obvious that Claimants were in charge of all processes
related to the oil and gas fields and that hence all cash flows until
that date were received by Claimants. As Deloitte stated in the
Hearing, we can not judge whether in October 2008 the two
entities were hindered in operating their assets. For us, the most
notable action is the cancelation of subsoil use contracts in July
2010. Deloitte testified in the Hearing that if contracts were

1254
1255

1256

Respondent’s Rejoinder on Quantum, paras. 20 et seqq.
Marboe, Calculation of Compensation and Damages in International Investment Law, Oxford International
Arbitration Series, 2009, p.127 (Exhibit R-324).
Order No. 255 of the Ministry of Oil and Gas (Exhibit C-189).
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terminated, one cannot operate the assets any longer. In our view,
this supports the 21 July 2010 as the valuation date.”1257

II.

Interest

1118 The Republic has set out its position on interest in its Rejoinder on Quantum.1258
Currently, no further comments are required.

III.

Moral Damages

1119 As already set out in earlier submissions, Claimants are not entitled to an award for
moral damages.1259 Currently, no further comments are required.

1257
1258
1259

Deloitte & Touche Supplemental Expert Report, para. 344.
Respondent’s Rejoinder on Quantum, paras. 476 et seqq.
Respondent’s Rejoinder on Quantum, paras. 499 et seqq.
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PART V: VIOLATIONS BY CLAIMANTS WITH REGARD TO THE SUBMISSION
OF DOCUMENTS

A.

Some documents submitted by Claimants were obtained in
violation of Kazakh law

1120 During the Hearing on Jurisdiction and Liability, the Republic drew the Tribunal’s
attention to the fact that Claimants submitted a significant number of intergovernmental documents in this arbitration which neither Claimants nor KPM and
TNG could and should have had access to among which are the President
Nazarbaev’s letter dated 14 October 2008,1260 Letter from Akim of Mangistau oblast
to the Kazakh Prime Minister dated 26 August 2009,1261 Letter from MEMR to the
Ministry of Industry and Trade of the Republic of Kazakhstan dated 21 September
2009,1262 etc. 1263 From this the Republic concluded that Claimants obtained these
documents in violation of Kazakh law. The Republic’s conclusion was confirmed by
Mr. Kravchenko:
“Q. It has been now confirmed in this arbitration by Mr Stati, and
also by counsel for claimants, that internal documents from Kazakh
authorities have been passed to third parties. Is this a violation of
Kazakh law?
A. Yes, no doubt about that. This is a violation, at least a violation
of the Law on Administrative Procedures. The law states that this
information must be only used for service-related purposes, for
official purposes.”1264
1121 When addressing the issue of illegally obtained inter-governmental documents in
their Opening Presentation, Claimants admitted that employees within the

1260
1261
1262

1263

1264

Note by President Nazarbayev dated 14 October 2008 (Exhibit C-8).
Letter from Akim of Mangistau oblast to the Kazakh Prime Minister dated 26 August 2009 (Exhibit C-293).
Letter from MEMR to the Ministry of Industry and Trade of the Republic of Kazakhstan dated 21 September 2009
(Exhibit C-294).
Respondent’s Opening Presentation, Hearing on Jurisdiction and Liability, Transcript Day 1, p.35, line 22 - p.36,
line 5. Respondent’s Opening Presentation on Jurisdiction, slide 29.
Testimony of Mr. Kravchenko, Hearing on Jurisdiction and Liability, Transcript Day 4, p.46, lines 6-14.
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Government of Kazakhstan provided them with internal documents.1265 At the same
time, Claimants have chosen, what appears to be, an easy way out of this
controversial situation: they simply shifted the responsibility for illegally obtaining
the documents onto the employees of the Government of Kazakhstan.1266
1122 However, Claimants are not being entirely open about their involvement in the
matter. Claimants not only knew that they were provided with the intergovernmental documents by sources within various ministries1267 and yet chose to
use these illegally obtained documents as evidence in these arbitration proceedings,
they also encouraged such wrongful behavior. When asked during the crossexamination whether he knew people who provided Claimants with internal
government materials from sources within ministries, Mr. Stati answered:
“No, I don't. But I encourage them.”1268
1123 The question remains as to what the methods of such “encouragement” were – and
whether they were legal.
1124 This is not the first time Mr. Stati was accused of illegally obtaining documents.
Exhibit 11 to the first expert report by Professor Olcott states:
“Ascom, a joint venture operating in the oil-rich independent
republics that emerged after the breakup of the Soviet Union,
signed a US$40 million contract in September with the government
of Turkmenistan. The contract involved the repair, maintenance
and operation of 3,600 oil derricks and wells. To implement the
contract, Ascom subcontracted part of the work to the Romanian
firm UPETROM and put an UPETROM engineer ... in charge of
the whole project. Tomescu and two associates then stole
documents from Romania's Institute of Oil Research and tried to
smuggle them to Ascom's headquarters in Kischinev.” 1269
(emphasis added)

1265
1266

1267
1268
1269

Claimants’ Opening Presentation, Hearing on Jurisdiction and Liability, Transcript Day 1, p.64, lines 17-24.
Claimants’ Opening Presentation, Hearing on Jurisdiction and Liability, Transcript Day 1, p.64, lines 24 - p.65,
line 7.
Testimony of Mr. Stati, Hearing on Jurisdiction and Liability, Transcript Day 2, p.21, line 23 - p.22, line 1.
Testimony of Mr. Stati, Hearing on Jurisdiction and Liability, Transcript Day 2, p.22, line 10.
Silviu Brucan, “Enemies of the state focus on Romania’s mineral wealth” (Exhibit 11 to First Expert Report of
Professor Olcott); Testimony of Mr. Stati, Hearing on Jurisdiction and Liability, Transcript Day 2, p.25, line 16 p.26, line 2.
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1125 In the Republic’s case, Mr. Stati not only “encouraged” governmental employees to
provide him with internal documents that these employees had no legal right to
disclose to third parties, he was also prepared to shift the blame onto these people for
violating Kazakh law, putting himself and Claimants above the law:
“Q. Are you aware that it's illegal to pass on those documents?
A. Well, if there are some people who breached the law, these are
the people that should be brought to justice.”1270
1126 The Republic of Kazakhstan has laws which regulate the disclosure of intergovernmental documents to third parties and the Republic expects everyone,
including Claimants, to comply with them. While Claimants seem not to be taking
the matter seriously, the Republic does. As Mr. Kravchenko testified, the General
Prosecutors Office will inform the state authorities whose documents have been
produced in this arbitration about the disclosure of internal governmental documents
to third parties. Official investigations will be carried out. If it is found that the
internal materials were obtained through criminal activities, the criminal charges
will be brought against the people who committed the crimes.1271
1127 While Claimants insist they never obtained any documents that they submitted in
this arbitration in violation of Kazakh law, Claimants struggle to explain how they
came into possession of the transcript of Mr. Cornegruta’s trial which they submitted
as Exhibit C-704 shortly before the Hearing on Jurisdiction and Liability.1272
1128 During his cross-examination, Mr. Condorachi provided the following explanation:
“[I] can only add in this respect that the minutes of the court
hearing were obtained from the court, there is a request in the
materials of the case, and this was the shape in which we received
this document, and through a lawyer. And that's frequent practice
in Kazakhstan.
Q. Mr Condorachi, who sent you the transcript of the court
hearing?
A. Nobody sent it to me personally. As far as I know, these
transcripts were provided by the lawyers to us, and there is a
request in the materials of the case to issue the records, and that's
1270
1271
1272

Testimony of Mr. Stati, Hearing on Jurisdiction and Liability, Transcript Day 2, p.24, lines 15-18.
Testimony of Mr. Kravchenko, Hearing on Jurisdiction and Liability, Transcript Day 4, p.46, line 16 - p.47, line 4.
Letter from Claimants to the Tribunal dated 20 September 2012 (Exhibit R-383).
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the actual form in which they were provided. This is normal
practice, that such records are provided from electronic media in
unsigned version.”1273 (emphasis added)
1129 In his testimony, Mr. Kravchenko explained in great detail how trial transcripts in
Kazakhstan in general and the transcript of Mr. Cornegruta’s trial in particular
were created:
“A. A transcript -- according to our code of criminal procedure, a
transcript of a trial is made in different ways, or by different
means. It can be made by typing in a computer or typing machine.
It can also be recorded, audio-recorded initially, or it can be
video-recorded, so it will be a video source, although it is done by
the secretary to the tribunal.
And the secretary has, if this is done in writing, or -- if it's a
handwritten transcript, the secretary must keep the handwritten
text as very close to the words that the secretary hears in the trial
when the participants speak. As a rule, there are no transcriptmakers or shorthand-takers in Kazakhstan, and the secretaries at
trials are not very professional. So they write down, hand-write
what they hear, something very close to what they hear.
After the secretary has created such a draft transcript, he brings
this transcript to the chairman of the tribunal, and the chairman
will look through the transcript and can make some comments or
corrections, because the judge himself is a participant of the
criminal trial and leads the criminal trial, and knows exactly what
questions he posed and what answers he received, and what
procedural measures were taken in the process of trial.
If the secretary disagrees with the comments he received, the
secretary will make objections in writing; and if the secretary
agrees, he will insert the corrections as suggested, and then the
transcript or the minutes will be signed by both the chairman and
the secretary. After that, the minutes will be attached or filed in the
case materials for the criminal case.”1274

1273
1274

Testimony of Mr. Condorachi, Hearing on Jurisdiction and Liability, Transcript Day 2, p.141, lines 3-17.
Testimony of Mr. Kravchenko, Hearing on Jurisdiction and Liability, Transcript Day 4, p.47, line 12 - p.48, line 18.

310

1130 Mr. Kravchenko also described the official procedure that existed at that time for
participants to become aware of the transcript of Mr. Cornegruta’s trial: a participant
would have to come to a court in order to read the transcript; according to the
criminal procedural law in force at that time, the trial transcript could not be mailed
to participants:
“Reading the minutes is something that you do directly in court.
The participants of a trial have the right to write out quotations
from the minutes, but until 2011 the parties in criminal trials could
not copy the entire minutes; they had no such possibility.” 1275
1131 Mr. Kravchenko was certain that
“[a]t that time, according to the legislation for criminal procedure
of Kazakhstan, neither the parties nor any other participant of the
criminal trial had the possibility to get a full copy of the
minutes.”1276
1132 It comes as no surprise that Mr. Condorachi’s version of the events significantly
differs from the description of the official procedure, pursuant to which participants
could become aware of the content of the trial transcript, given by Mr. Kravchenko
in his testimony. First, Mr. Condorachi is not qualified in Kazakh law. He stated so
himself:
“A. No, I don't have any diploma in Kazakh law.”1277
1133 Mr. Condorachi is a Romanian lawyer. And it appears that he has only a vague
understanding of the criminal procedural law of the Republic of Kazakhstan,
otherwise, he would have known that providing unsigned versions of the trial
transcripts to any third parties was not and is not, by any means, “the normal
practice” in courts of the Republic of Kazakhstan. As Mr. Kravchenko testified, a
draft transcript prepared by a secretary was presented only to a judge and later on
filed in the case materials.1278
1134 Second, it is extremely difficult to find a reasonable explanation of something that
should not have happened pursuant to law of the Republic of Kazakhstan and yet it
did happen. According to the criminal procedural law in effect at the time of Mr.
1275
1276
1277
1278

Testimony of Mr. Kravchenko, Hearing on Jurisdiction and Liability, Transcript Day 4, p.48, lines 19-23.
Testimony of Mr. Kravchenko, Hearing on Jurisdiction and Liability, Transcript Day 4, p.49, lines 14-18.
Testimony of Mr. Condorachi, Hearing on Jurisdiction and Liability, Transcript Day 2, p.125, line 14.
Testimony of Mr. Kravchenko, Hearing on Jurisdiction and Liability, Transcript Day 4, p.48, lines 3-17.
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Cornegruta’s trial, Claimants could not have obtained the transcript, or the copies of
it, let alone the drafts of the transcript. At least, not legally.
1135 Therefore, the Republic has a valid question: what is it that Claimants submitted as
Exhibit C-704? In the Index of additional Claimants’ exhibits sent to the Tribunal
via email on 20 September 2012, Claimants indicated that they were submitting
“Hearing Minutes from Mr. Cornegruta’s Trial” (Exhibit C-704).1279 During their
Opening statement, Claimants stated that they submitted
“[a] draft copy of the trial transcript that they were provided from
those in Kazakhstan.”1280 (emphasis added)
1136 During the direct examination of Mr. Kravchenko, Claimants changed the
description of the document they submitted as Exhibit C-704 again and declared that
“We submitted this as a copy of the transcript that was provided -as Mr Condorachi testified to us the other day -- by the court itself.
We did not submit this as a signed official transcript; we submitted
the only thing that the court was able to give our client.” 1281
(emphasis added)
1137 It appears that even Claimants themselves cannot clearly identify what exactly they
submitted. Exhibit C-704 is not an official transcript of Mr. Cornegruta’s trial
because the official trial transcript signed by the judge was submitted by the
Republic. 1282 It is not a copy of the official trial transcript because there are no
stamps of the court that would indicate that it is a copy of the official transcript. It is
certainly not a draft transcript because drafts of trial transcripts were not provided to
participants or any other third parties pursuant to law of the Republic of Kazakhstan.
Mr. Kravchenko confirmed this:
“Q. You explained the procedure for creating such a transcript,
and for informing the parties that the transcript has been created.
What is your position in regard to what you just heard regarding
the existence of a non-signed copy in the hands of a participant?
1279

1280
1281
1282

Letter from Claimants to the Tribunal dated 20 September 2012 (Exhibit R-383); Index to Claimants’ Additional
Exhibits C-700 - C-717 (Exhibit R-384).
Claimants’ Opening Presentation, Hearing on Jurisdiction and Liability, Transcript Day 1, p.67, lines 6-8.
Testimony of Mr. Kravchenko, Hearing on Jurisdiction and Liability, Transcript Day 4, p.53, lines 15-20.
Minutes from Mr.Cornegruta’s Trial dated 30 July 2009 to 13 August 2009 (Exhibit R-315.1); Minutes from
Mr.Cornegruta’s Trial dated 19 August 2009 to 14 September 2009 (Exhibit R-315.2); Excerpt from Minutes from
Mr.Cornegruta’s Trial dated 12 August 2009 (translation of one paragraph) (Exhibit R-316); Minutes from
Mr.Cornegruta’s Trial dated 4 September 2009 (Exhibit R-317); Minutes from Mr.Cornegruta’s Trial dated 7
September 2009 (Exhibit R-318); Minutes from Mr.Cornegruta’s Trial dated 8 September 2009 (Exhibit R-319).
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A. I believe this is a clear violation of procedural rules. I cannot
say who exactly violated them. However, it is important to
investigate this matter, and probably by initiating a criminal case
as well. It is quite clear to me.”1283
1138 While numerous questions remain as to the nature and origin of Exhibit C-704, one
thing is obvious: whatever Claimants identified as the Hearing Minutes from Mr.
Cornegruta’s Trial and submitted as Exhibit C-704 in this arbitration is not a
document that was obtained legally.

1283

Testimony of Mr. Kravchenko, Hearing on Jurisdiction and Liability, Transcript Day 4, p.54, line 21 - p.55, line 5.
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B.

Claimants submitted forged documents

1139 In these arbitration proceedings, Claimants submitted not only the documents that
they obtained in violation of Kazakh law but also the documents that appear to be
modified or entirely forged. Claimants have demonstrated that the fact that some of
the documents they used as evidence in these arbitration proceedings were not
genuine did not worry them in the slightest degree. Mr. Stati clearly expressed the
Claimants’ position with regard to this matter:
“Q. Are you aware that some of these documents have been later
amended, and not by the ministry who initially drafted them?
A. I did not care about such things. I was not interested in such
things.”1284 (emphasis added)
1140 There are several documents submitted by Claimants, and the Republic drew the
Tribunal’s attention to them in the course of the Hearing on Jurisdiction and
Liability, that appear to be forged:

I.

(c)

Transcripts of Mr. Cornegruta’s trial;1285

(d)

Report to the Chairman of the Agency for Fighting Economic Crimes and
Corruption allegedly signed by S. Rakhimov;1286

(e)

Proof of payment;1287

(f)

Letter from Terra Raf Trans Trading Limited to “KazRosGaz”.1288

Transcripts of Mr. Cornegruta’s trial, Exhibit C-704

1141 The Republic has questioned not only the nature and the origin of the document
which Claimants identified as the transcripts of Mr. Cornegruta’s trial but also its
content.

1284
1285
1286

1287
1288

Testimony of Mr. Stati, Hearing on Jurisdiction and Liability, Transcript Day 2, p.25, lines 1-5.
Minutes from Mr.Cornegruta’s Trial dated 30 July 2009 to 13 August 2009 (Exhibit C-704).
Report to the Chairman of the Agency for Fighting Economic Crimes and Corruption allegedly signed by S.
Rakhimov (undated) (Exhibit C-711.1).
Proof of payment August/September 2008 (Exhibit C-702).
Letter from Terra Raf Trans Trading Limited to “KazRosGaz” (undated) (Exhibit C-520); Respondent’s Opening
Presentation, Hearing on Jurisdiction and Liability, Transcript Day 1, p.36, line 15 - p.38, line 9.
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1142 The document that Claimants submitted as the transcripts of Mr. Cornegruta’s trial
consists of twelve trial transcripts dated 30 July 2009, 06-07 August 2009, 12
August 2009, 13 August 2009, 19 August 2009, 26 August 2009, 28 August 2009,
03 September 2009, 04 September 2009, 07 September 2009, 08 September 2009
and 14 September 2009.
1143 The official transcripts of Mr. Cornegruta’s trial, submitted by the Republic as
Exhibits R-315.1 and R-315.2,1289 also consist of twelve trial transcripts with the
same dates. However, after a careful comparison of Exhibit C-704 and the official
transcripts of Mr. Cornegruta’s trial, it was discovered that some of the Claimants’
transcripts were significantly modified. These are not only differences in format,
style, or punctuation, which can be seen when comparing the Claimants’ and the
official trial transcripts. What the Republic discovered were significant
modifications of the content of the official trial transcripts dated 12 August 2012, 04
September 2009, 07 September 2009, 08 September 2009. Some of these
modifications are demonstrated in the Republic’s Opening submission on
Jurisdiction.1290
1144 For example, the Claimants’ transcript dated 12 August 20091291 does not contain
the following information regarding the motion filed by the lawyer of Mr.
Cornegruta to include certain documents in the case materials:
“A motion was received from the lawyer, A S Kayneva, to include
the following with the case materials: OAO VNIIST letter; letter
from the Department for Emergency Situations; expert report No.T
1/4-6/7 OAO VNIIST; AO Kazakh Humanitarian Law University
legal report No.08-15-23 dated 02.07.2009; letter from the Deputy
Head of the Tax Department for the Mangistay Region; salary
information; extension to the Employment Contract; letter from the
Head of the Aktau Detention Centre Internal Affairs Department;
letter from the Head of the GU1 for the “Department for Internal
Affairs Polyclinic”; letter from the Head of the GM2 Institution
172/10; minutes regarding the act punishable under administrative

1289

1290

1291

English translations of the Minutes from Mr.Cornegruta’s Trial dated 12 August 2009, 4 September 2009, 7
September 2009 and 8 September 2009 were submitted by the Republic as Exhibits R-316 to R-319, respectively.
Minutes from Mr.Cornegruta’s Trial dated 12 August 2009 (translation of one paragraph) (Exhibit R-316);
Minutes from Mr.Cornegruta’s Trial dated 4 September 2009 (Exhibit R-317); Minutes from Mr.Cornegruta’s
Trial dated 7 September 2009 (Exhibit R-318); Minutes from Mr.Cornegruta’s Trial dated 8 September 2009
(Exhibit R-319). Respondent’s Opening submission on Jurisdiction, slides 31-35.
Minutes from Mr.Cornegruta’s Trial dated 12 August 2009, English translation, p.35-42 (Exhibit C-704); Minutes
from Mr.Cornegruta’s Trial dated 12 August 2009, Russian version, p.37-44 (Exhibit C-704).
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law; the decision to initiate proceedings in respect of the act
punishable under administrative law; information about as well as
details and copies of the passports of the children and spouse of S.
Cornegrutsa.
After listening to the views of the parties to the proceedings, the
Presiding Judge, having conferred there and then, decreed that the
lawyer’s request be upheld and that the materials provided should
be included with the case materials.”1292
1145 The Republic considers that it is not a coincidence that evidence which proves that
due process was followed by the Republic in the course of Mr. Cornegruta’s trial is
missing from the trial transcript submitted by Claimants.
1146 However, the most striking modification occurs in the trial transcript dated 04
September 2009. The official transcript reads:
“- Did you investigate the period of the accused’s activities from
2007 to May 2008?
- Yes.”1293 (emphasis added)
1147 The transcript submitted by Claimants states:
“- Did you examine the imputed period of the defendant’s
CornegruŃa S. activity from 2007 to May 2008?
- No.”1294 (emphasis added)
1148 The demonstrated differences between the official transcripts of Mr. Cornegruta’s
trial and the versions submitted by Claimants speak for themselves. This is only the
tip of the iceberg as the described inconsistencies are only a few examples of
modifications made in the trial transcripts submitted by Claimants.

1292

1293

1294

Minutes from Mr.Cornegruta’s Trial dated 12 August 2009 (English translation of the paragraph) (Exhibit R-316);
Minutes from Mr.Cornegruta’s Trial dated 12 August 2009, Russian version, p.37-38 of the pdf file (Exhibit R315.1).
Minutes from Mr.Cornegruta’s Trial dated 4 September 2009, English translation, p.6 (Exhibit R-317); Minutes
from Mr.Cornegruta’s Trial dated 4 September 2009, Russian version, p.33 of the pdf file (Exhibit R-315.2).
Minutes from Mr.Cornegruta’s Trial dated 4 September 2009, English translation, p. 86 (Exhibit C-704); Minutes
from Mr.Cornegruta’s Trial dated 4 September 2009, Russian version, pages 88 - 89 (Exhibit C-704).
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II.

Report to the Chairman of the Agency for Fighting Economic Crimes and
Corruption allegedly signed by S. Rakhimov, Exhibit C-711.1

1149 On 20 September 2012 Claimants submitted another document in this arbitration
which is not genuine. 1295 Claimants insist that a Report to the Chairman of the
Agency for Fighting Economic Crimes and Corruption submitted as Exhibit C-711.1
is a report written by S. Rakhimov of the Financial Police. This is simply not true.
1150 What Claimants submitted as Exhibit C-711.1 can hardly be considered “a
document”. It is yet another unsigned draft of the document which never existed.
1151 The Republic submitted a witness statement of Mr. Serik Rakhimov in which he
stated that he never typed or signed this report and that writing a report addressed to
the Chairman of the Financial Police K.P. Kozhamzharov would be outside of his
competence.1296 Mr. Rakhimov upheld his written testimony when testifying in the
course of the hearing on jurisdiction and liability:
“Q. Thank you, Mr Rakhimov. Did you write this report?
A. Well, if you abstract yourselves away from the abbreviations
which indicate that I am senior inspector and lieutenant colonel,
the rest of this document does not correspond to true facts, is not
true. Such report could not be written by an operative officer; it
does not comply with the necessary format of such document. The
format and the contents of this document rather could be
characterised as a kind of explanatory memorandum. And this
document has not been written by me.”1297 (emphasis added)
1152 Mr. Rakhimov explained why he could not have written the report:
“A. We have a very clear chain of command at our agency so that
lower officers cannot directly address the top command of the
financial police, bypassing the intermediate stages. So in my
position, for example, I ought to address first the head of the
department; then, for example, the deputy commander of the
police; and only then come to the topmost level.”1298

1295
1296
1297
1298

Letter from Claimants to the Tribunal dated 20 September 2012. (Exhibit R-383).
Witness Statement of Rakhimov Serik Dosymovich.
Testimony of Mr. S. Rakhimov, Hearing on Jurisdiction and Liability, Transcript Day 6, p.28, line 21 - p.29, line 6.
Testimony of Mr. S. Rakhimov, Hearing on Jurisdiction and Liability, Transcript Day 6, p.29, line 21 - p.30, line 2.
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1153 Moreover, according to Mr. Rakhimov this report could not have been written by an
operative officer:
“Q. Do you know who prepared this report?
A. It is hard to say for me. But judging by the stylistics of this
document, it was not written by an operative officer. Operative
officers cannot write such long documents.”1299
1154 It is also not clear how the report came into Claimants’ possession. Mr. Calancea
testified that this report was emailed to him by a secretary of TNG who allegedly
was asked by someone from the Financial Police to forward the report to a certain
email address.1300 If there was someone from the Financial Police who needed the
report to be emailed from the TNG’s office, it is logical to expect that it would be
the alleged author of the report, i.e. Mr. S. Rakhimov. However, he testified that he
knew nothing about this.1301
1155 Mr. Kravchenko also stated that document submitted by Claimants as Exhibit C711.1 was falsified:1302
“A. This report that you produced in the case material, it has been
studied by us. And me personally, I have requested the agency of
financial police, I asked them if they have this document among
their correspondence and asked them to produce this document,
and they gave me an ultimate answer that there is no such
document in their correspondence.”1303
1156 In addition to the fact that the Financial Police was not able to locate the report in
their correspondence, the content of the document appeared not to be genuine. As
Mr. Kravchenkpo pointed out, the date and the number of the Order of the General
Prosecutor’s Office referred to in Exhibit C-711.1 were incorrect:
“A. I do recall that there was an order. But as far as I recall, either
the number of this order or the date of registration of this order

1299
1300
1301
1302

1303

Testimony of Mr. S. Rakhimov, Hearing on Jurisdiction and Liability, Transcript Day 6, p.30, lines 18-22.
Testimony of Mr. Calancea, Hearing on Jurisdiction and Liability, Transcript, Day 3, p.46, line 16 - p.47, line 7.
Testimony of Mr. S. Rakhimov, Hearing on Jurisdiction and Liability, Transcript Day 3, p.31, lines 2-5.
Testimony of Mr. Kravchenko, Hearing on Jurisdiction and Liability, Transcript Day 4, p.118, lines 2-3, 8-9; p.
120, line 3.
Testimony of Mr. Kravchenko, Hearing on Jurisdiction and Liability, Transcript Day 4, p.118, lines 18-24.
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has been changed in this report, or probably both the number and
the date.”1304

III.

Proof of payment, Exhibit C-702

1157 In the letter to the Tribunal dated 23 September 2012, Claimants explained that
Exhibit C-702 was the signed and stamped version of Exhibit C-459 and that the
submitted document was a proof of payment of export duties that are in dispute in
this arbitration.1305
1158 The document submitted as Exhibit C-702 cannot be a version of Exhibit C-459 for a
number of reasons and the Republic presented some inconsistencies in its Opening
submission on Jurisdiction. 1306 The payment order 1238 has different dates in
Exhibit C-702 and Exhibit C-459.1307 Moreover, there is no sending bank mentioned
in the payment order 1238 in Exhibit C-495 while there is one in Exhibit C-702.1308
While the nature of these inconsistencies between the two supposedly identical
documents is unknown, the Republic has grounds to believe that the payment order
in Exhibit C-495 is not genuine.
1159 On 28 September 2012, Claimants withdrew Exhibit C-702, the only proof of
payment of export duties that they have submitted in this arbitration. This
withdrawal, however, does not resolve the issue of highly questionable methods that
Claimants used to prove their case.

IV.

Letter from Terra Raf Trans Trading Limited to “KazRosGaz”, Exhibit
C-520

1160 Exhibit C-520, the Letter from Terra Raf Trans Trading Limited to “KazRosGaz”, is
another example of a forged document. Claimants submitted several similar letters in
this proceeding.1309 However, when comparing Exhibit C-520 with these letters, two
main distinctions can be found and the Republic presented them in its Opening
submission on Jurisdiction.1310 First, the letter submitted as Exhibit C-520 does not
1304
1305
1306
1307
1308
1309

1310

Testimony of Mr. Kravchenko, Hearing on Jurisdiction and Liability, Transcript Day 4, p.119, lines 12-15.
Letter from Claimants to the Tribunal dated 23 September 2012 (Exhibit R-385).
Respondent’s Opening Presentation on Jurisdiction, slides 37-39.
Respondent’s Opening Presentation on Jurisdiction, slide 38.
Respondent’s Opening Presentation on Jurisdiction, slide 39.
Letter from Terra Raf Letter to KazRosGas dated 21 February 2007 (Exhibit C-516); Letter from Terra Raf to
Akim of Mangystau Region dated 23 February 2010 (Exhibit C-664).
Respondent’s Opening Presentation on Jurisdiction, slides 40-43.
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contain a date and a registration number. Second, Terra Raf’s incorporation number
which appears in the upper right corner of all the letters is incorrect in Exhibit C520.1311

1311

Respondent’s Opening Presentation on Jurisdiction, slide 40.
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C.

Claimants submitted intentionally misleading translations

1161 Contrary to Claimants’ allegations, the Republic raised the issue of incorrect English
translations of Claimants’ exhibits on more than one occasion. In its Rejoinder
Memorial, the Republic drew the Tribunal’s attention to the fact that English
translations of some documents were not only inaccurate but incorrect.1312
1162 In its Opening submission on Jurisdiction, the Republic presented the most
outrageous examples of misleading English translations of Claimants’ exhibits.1313
To begin with, the letter to President Nazarbaev dated 14 October 20081314 does not
contain an instruction “to investigate”. This is Claimants’ misleading translation.
What the resolution from President Nazarbaev contains is a directive to “thoroughly
check.” 1315 In the Russian language the difference between the two verbs is
particularly striking.
1163 The English translation of the last paragraph of Exhibit C-98 is not just frivolous, it
is incorrect. The Claimants’ English translation reads:
“The arguments stated in the complaint are inconsistent with the
investigation situation regarding the company “Tolkynneftegaz”
SRL and the piupes which are to be tested and evaluated from the
point of view of their acceptability and viability during the
preliminary inquiry.”1316
1164 The correct English translation of this paragraph is the following:
“The arguments set forth in the complaints, with regard to
disagreement with the position of the investigation on the use by
company TNG of main pipelines, will be considered and evaluated
in terms of relevance, admissibility and credibility during the
preliminary investigation, which will be announced later.”1317
1165 Based on their incorrect English translation of Exhibit C-98, Claimants made the
following conclusion in their Statement of Claim:
1312
1313
1314
1315
1316
1317

Respondent’s Rejoinder on Jurisdiction and Liability, para. 1177 (d).
Respondent’s Opening Presentation on Jurisdiction, slides 26-28.
Note by President Nazarbayev dated 14 October 2008 (Exhibit C-8).
Respondent’s Opening Presentation on Jurisdiction, slide 28.
Letter from the Financial Police to TNG dated 2 February 2009 (Exhibit C-98).
Respondent’s Opening Presentation on Jurisdiction, slide 26.
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“On February 2, 2009, the Financial Police notified Claimants
that their complaints were rejected and that TNG, too, was now the
subject of a criminal investigation on the same basis.”1318
1166 It would have been impossible to reach the same conclusion based on the correct
English translation of the document. Therefore, this incorrect English translation was
exactly what Claimants needed to support their position.
1167 Claimants argue that the Republic’s concern regarding misleading English
translations of numerous Claimants’ exhibits is “pure sophistry” and “simply a
distraction.”1319 The Republic categorically disagrees with the Claimants’ view on
this matter. First, almost all, if not all, documents that are used by both Claimants
and the Republic in support of their positions in these proceedings are in the
languages other then the language of the arbitration. Therefore, correct English
translations of these documents are essential for the Tribunal to evaluate evidence.
Second, the situation, when incorrect English translation of an exhibit allows
Claimants to substantiate a conclusion that the correct English translation of the
same document would not support, is significant. And drawing the Tribunal’s
attention to it is by no means the “pure sophistry.”
1168 It appears that Claimants themselves do not take the accuracy of translations lightly.
They made a big issue out a few inaccuracies in the English translation of the
witness statement of Mr. Ongarbaev. At the Hearing on Jurisdiction and Liability,
Claimants handed out their version of the English translation.1320 However, upon a
closer examination, the Republic established that a majority of Claimants’
corrections were made to improve the quality of the English translation of Mr.
Ongarbaev’s witness statement and not to correct errors. In any event, Mr.
Ongarbaev confirmed that the Russian version of his witness statement was the true
version 1321 and the Republic submitted the updated English translation of the
witness statement of Mr. Ongarbaev on 1 December 2012.1322
1169 The English translations of the statements of the Claimants’ witnesses were not
flawless either. On 25 January 2013, Claimants submitted a corrected English
translation of the witness statement of Mr. Broscaru.1323 According to Claimants, the
reasons for providing the corrected English translation of the witness statement were
1318
1319
1320
1321
1322
1323

Claimants’ Statement of Claim, para. 96.
Claimants’ Opening Preentation, Hearing on Jurisdiction and Liability, Transcript Day 1, p.64, lines 7-10.
Witness Statement of Mr. Ongarbaev (English translation by Claimants) (Exhibit C-720).
Testimony of Mr. Ongarbaev, Hearing on Jurisdiction and Liability, Transcript Day 6, p.76, lines 22-25.
Letter from Respondent to the Tribunal dated 1 December 2012 (Exhibit R-386).
Letter from Claimants to the Tribunal dated 25 January 2013 (Exhibit R-387).
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“some minor inconsistencies between the original Romanian version and the English
translation.”1324
1170 The Republic invites the Tribunal to examine one of such “minor inconsistencies.”
The translation of paragraph 28 of the witness statement of Mr. Broscaru submitted
initially with the Reply Memorial on Quantum reads:
“28. At the time when the works on the LPG Plant were suspended
in March 2009, the construction of the LPG Plant itself was
approximately 80% complete. The construction of the entire
complex (including ancillary storage and transportation
connections, etc.) was more than 80% complete.”1325 (emphasis
added)
1171 The corrected English version provided by Claimants on 25 January 2013 reads:
“28. At the time when the works on the LPG Plant were suspended
in March 2009, the construction of the LPG complex (including
ancillary storage and transportation connections, etc.) was very
close to completion.”1326 (emphasis added)
1172 One does not have to speak Romanian to be able to see that “80%” is nowhere to be
found in paragraph 28 of the original witness statement of Mr. Broscaru. It well may
be that Claimants wanted Mr. Broscaru to testify that the LPG plan was
approximately 80% complete, however, according to his witness statement, Mr.
Broscaru never said that. In the Republic’s view the statement regarding 80%
completion of the LPG Plant is not a mere inconsistency between the Romanian
original witness statement and the English translation. And it is certainly not a minor
inconsistency as the issue of the LPG Plan completion is one of the central issues in
this arbitration.

1324
1325
1326

Letter from Claimants to the Tribunal dated 25 January 2013 (Exhibit R-387).
Witness Statement of Mr. Broscaru (submitted with the Reply Memorial on Quantum).
Witness Statement of Mr. Broscaru (submitted on 25 January 2013).
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D.

Procedural consequences of the Claimants’ behaviour

1173 Claimants submitted by way of evidence a significant number of documents which
are not genuine and which cannot have been obtained by legal means.
1174 In the absence of convincing and hard evidence, Claimants decided tu use
questionable methods in their attempt to lead evidence.
1175 Respondent invites the Tribunal to take due notice of such methods and draw its own
conclusion about the general credibility of Claimants and Claimants’ witnesses.
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PART VI: REQUESTS FOR RELIEF
1176 Respondent requests the Arbitral Tribunal to issue:
(a)

an order dismissing Claimants' claims in their entirety;

(b)

an order that Claimans must bear all costs of this arbitration and must
reimburse Respondent all costs which Respondent incurred and will incur
in this arbitration, including inter alia fees and expenses of the SCC, the
Arbitral Tribunal, experts, consultants, witnesses and legal counsel plus
interest. Respondent hereby reserves the right to detail and document its
claim for such foregoing costs, which by their very nature are continuing, at
the appropriate future time as directed by the Arbitral Tribunal.

Respectfully submitted on behalf of Respondent,

~~,~;
Norton Rose LLP

Winston & Strawn LLP

Dr. Patricia Nacimiento

Joseph Tirado
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